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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States 

For the District of Columbia 

District Court Docket No. 2630 


i 

i 


In the matter of the acquisition of all privately owned ljand 
in Squares S3, 84 and 87 in the City of Washington, 
District of Columbia, including all the right, title* in¬ 
terest and estate of the owners thereof in and td all 
alleys, public or private, or easements of way apper¬ 
taining to the same, and all as shown on Plat of Sur¬ 
vey recorded in the Office of the Surveyor of the dis¬ 
trict of Columbia in Survey Book 131 at page 380. j 


United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of jthe 
United States for the District of Columbia, atltlie 
City of Washington, in said District, at the tihies 
hereinafter mentioned, the following papers wjere 
filed and proceedings had, in the above-entitled 
cause, to wit: 

i 

1 Petition For Condemnation 


Filed October 30 1939 

In the District Court of the United States 
For the District of Columbia 

District Court Docket No. 2630 

In the matter of the acquisition of all privately owned land 
in Squares 83, 84 and 87 in the City of Washington, 
District of Columbia, including all the right, title, [in¬ 
terest and estate of the owners thereof in and to;all 
alleys, public or private, or easements of way apper¬ 
taining to the same, and all as shown on Plat of Sur¬ 
vey recorded in the Office of the Surveyor of the res¬ 
trict of Columbia in Survey Book 131 at page 380. | 
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The petition of the United States of America, brought 
by Alexander II. Bell, Jr., Principal Attorney, Lands Divi¬ 
sion, Department of Justice, acting under the instructions 
of the Attorney General of the United States upon the re¬ 
quest of the Secretary of the Treasury (whose functions 
in the selection of location and sites for public buildings 
have been transferred to the Federal Works Administrator 
by the First Plan of Government Reorganization, House 
Document Xo. 262, TGtli Congress, First Session, adopted 
by Joint Resolution Xo. 20, 76th Congress, First Session, 
approved June 7, 1939), respectfully shows as follows: 

I 

That the Act of Congress approved May 25, 1926, c. 380 
(44 Stat. 630) provides as follows: 

That, to enable the Secretary of the Treasury to provide 
suitable accommodations in the District of Columbia for 
the executive departments, and independent establishments 
of the Government not under any executive department, 
and for courthouses, postoffices, immigration stations, cus¬ 
tom houses, marine hospitals, quarantine stations, 
2 and other public buildings of the classes under the 
control of the Treasury Department in the States, 
Territories, and possessions of the United States, he is 
hereby authorized and directed to acquire, by purchase, con¬ 
demnation, or otherwise, such sites and additions to sites as 
he may deem necessary, and to cause to be constructed 
thereon, and upon lands belonging to the Government con¬ 
veniently located and available for the purposes (but ex¬ 
clusive of military or naval reservations), adequate and 
suitable buildings for any of the foregoing purposes, giving 
preference, where he considers conditions justify such ac¬ 
tion, to cases where sites for public buildings have hereto¬ 
fore been acquired or authorized to be acquired, and to en¬ 
large, remodel, and extend existing public buildings under 
the control of the Treasury Department, and to purchase 
buildings, if found to be adequate, adaptable, and suitable 
for the purposes of this Act, together with the sites thereof, 
and to remodel, enlarge, or extend such buildings and pro¬ 
vide proper approaches and other necessary improvements 
to the sites thereof. * # * Provided, however, that the 

Secretary of the Treasury is also authorized to acquire a 
site for a building for the Supreme Court of the United 


j 
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States: Provided, further, That aside from land that ijnay 
be acquired for a site for a building for the Supreme Court 
of the United States, and for enlarging the site of the Gov¬ 
ernment Printing Office, or erecting a' storage warehouse or 
warehouses, the sum of $50,000,000, hereinafter authorized 
for projects in the District of Columbia, shall be used;ex¬ 
clusively for the purpose of acquiring by purchase, con¬ 
demnation, or otherwise, south of Pennsylvania Avenue ^iul 
West of Maryland Avenue, projected in a straight line to 
Twining Lake, such sites or additions to sites as the Se^rc- 
tarv of the Treasury mav deem necessary to provide shell 
suitable office accommodations in the District of Columjbia 
as are hereinbefore mentioned, of constructing adequate 
and suitable buildings for the furnishing of such office iac- 
eommodations on said sites or additions to sites, or on sijtes 
already owned by the Government south of Pennsylvania 

Avenue and west of Maryland Avenue, as above mentioned 
# * * 

Sec. G. The provisions of Section 10 of the Legislative, 
Executive, and Judicial Appropriation Act for the fisbal 
year ending June 30, 1920, approved March 1, 1919, relat¬ 
ing to the assignment of space in public buildings in the 
District of Columbia, shall apply to all buildings con¬ 
structed, extended or enlarged under the provisions of this 
Act in the District of Columbia, and no land for sites ;or 
enlargement of sites therefor shall be acquired or land be¬ 
longing to the United States be taken for sites lor 
3 enlargement of sites therefor, without prior approval 
of the Commission created by said Act of March) 1, 
1919: no contract shall be let for any building or the enlarge¬ 
ment or extension of any building in the District of Colujn- 
bin, under the provisions of this Act without the approval 
of said Commission as to the assignment and general ar¬ 
rangement of space therein: and said commission shall 4e- 
termine the order in which buildings or enlargement |of 
buildings in the District of Columbia, under the provisions 
of this Act shall be constructed. j 

II. I 

That the Act of Congress approved March 31, 1930, ic. 
99 (46 Stat. 136), provides as follows: 

That the Act entitled “An Act to provide for the con¬ 
struction of certain public buildings, and for other pu|r- 


i 
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poses”, approved May 25, 1926 (Forty-fourth Statutes, 
page 630); the Act entitled “An Act to amend section 5 of 
the Act entitled ‘An Act to provide for the construction of 
certain public buildings, and for other purposes’, approved 
May 25, 1926”, dated February 24, 1928 (Forty-fifth Stat¬ 
utes, page 137); and the Act entitled “An Act authorizing 
the Secretary of the Treasury to acquire certain land with¬ 
in the District of Columbia to be used as space for public 
buildings”, approved January 13, 1928 (Forty-fifth Stat¬ 
utes, page 51), are hereby amended to provide that for the 
purpose of carrying out the provisions of said Acts and also 
for the remodeling, extension, or enlarging of departmental 
or other Federal Buildings in the District of Columbia not 
under the control of the Treasury Department the amounts 
heretofore authorized to be appropriated for public-build¬ 
ing projects out side the District of Columbia are extended 
$115,000,000, and the amounts heretofore authorized to he 
expended in the District of Columbia are hereby extended 
$115,000,000, of which amount not to exceed $15.000,000 
may be expended within the areas hereinafter specified for 
the land not belonging to the United States or the District 
of Columbia: Provided, That out of the money appropriated 
under the authorization contained herein, at least two build¬ 
ings shall be constructed in each state for post offices with 
receipts of more than $10,000, during the last preceding 
year, for which post offices no public buildings have been 
provided: Provided, further. That under this authorization 
and from appropriations (exclusive of appropriations 
made for “remodeling and enlarging public buddings”) 
heretofore made for the acquisition of sites for, or the con¬ 
struction, enlarging, remodeling, or extension of public 
buildings under the control of the Treasury Department, 
not more than $50,000,000 in the aggregate shall be 
4 expended annually, of which sum not to exceed 
$15,000,000 may be expended on projects in the Dis¬ 
trict of Columbia (except that any part of the balance of 
such sum of $50,000,000 remaining unexpended at the end 
of any fiscal year may be expended in any subsequent year 
without reference to this limitation beginning with the fiscal 
year 1928. 

(b) The limitation contained in section 1 of the Act of 
May 25, 1926, defining the area within which sites or addi¬ 
tions to sites for public buildings in the District of Colum- 
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bia may be purchased, is hereby extended, and the Secre¬ 
tary of the Treasury is authorized, empowered and directed 
to acquire, for the use of the United States, by purchase, 
condemnation, or otherwise, any land and buildings wjhieh 
he may determine should be acquired within the hrea 
bounded by Pennsylvania Avenue and New York Avenue 
on the north, Virginia Avenue and Maryland Avenue pro¬ 
jected in a straight line to Twining Lake on the south, land 
Delaware Avenue Southwest on the east, including proper¬ 
ties within said area belonging to the District of Colunjlha, 
but excluding those portions of squares 267, 268, andj 208 
not belonging to the District of Columbia; the square knjown 
as south of 463; all of square 493; lots 16, 17, 20 and 21, land 
808 in square 536; and lots 16 and 45 in square 635. ^The 
Secretary of the Treasury is further authorized, empow¬ 
ered and directed to acquire the necessary land for the! ex¬ 
tension of the building known as Treasury Annex Num¬ 
bered 1, northwardly to H Street northwest. i 

* i 

I 

III 


That the Act of Congress approved June 25, 1938, c. |6S1 
(52 Stat. 1114), the short title of which is the “Second |De- 
fieiency Appropriation Act, fiscal year 1938”, provides 
among other things as follows; 

TREASURY DEPARTMENT 


Procurement Division, Public Buildings Branch j 

War Department Building: For the acquisition of land as 
a site for buildings for the War Department, and for jthe 
construction of the first building unit, under the provisions 
of the Public Building Act approved May 25, 1926 (44 Stat. 

630), as amended, including the extension of stejam 
5 and water mains, removal or diversion of such sewjers 
and utilities as may be necessary, and for adminis¬ 
trative expenses in connection therewith, $3,000,000, within 
a total limit of cost of $10,815,000; and such sum of $3,0(j)0,- 
000 is hereby made available from the appropriation! of 
$965,000,000 in section 201 (a) of the Public Works Admin¬ 
istration Appropriation Act of 1938 and is hereby trans¬ 
ferred to the Procurement Division, Treasury Department, 
for the purposes of this paragraph: Provided, That such 


i 
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sum of $3,000,000 shall not be subject to any of the other 
provisions of such Act. 

IV 


Acting under and by virtue of the authority conferred by 
the acts of Congress aforesaid, the Secretary of the Trea¬ 
sury has found and determined that the lots and parcels of 
land in Squares 83, 84 and 87 in the City of Washington, 


District of Columbia, hereinafter described, are necessary 
for the public use as a site for the construction of buildings 
for the War Department, including the extension of steam 
and water mains, removal or diversion of such sewers and 
utilities as may be necessary, etc*., and has acquired certain 
lots and parcels of ground in said squares for said purpose 
but has been unable to acquire the lots and parcels of land 
hereinafter described at reasonable and satisfactory prices 
and is, therefore, under the necessity of causing the remain¬ 
ing lots and parcels of ground in said square to be acquired 
by condemnation in the exercise of the power of eminent 
domain as provided by law, and has accordingly found and 
determined that it is necessary that the lands hereinafter 
described shall be acquired by condemnation in the name 
of the United States under judicial process and that con¬ 
demnation proceedings be instituted for the acquisition of 

the same. And said Secretarv of the Treasure has bv letter 

• » • 

to the Attorney General of the United States dated June 
30, 1939, requested that a proceeding in row for such con¬ 
demnation be instituted in this Honorable Court 
6 holding a special term as a District Court of the 
United States. A copy of the said request marked 
Exhibit “A” is appended hereto and made a part of this 
petition. 


V 


That the Act of Congress approved March 1, 1929, c. 416 
(45 Stat. L. 1415), entitled “An Act to provide for the ac¬ 
quisition of land in the District of Columbia for the use 
of the United States”, provides, among other things, as 
follows: 

That whenever the head of any executive department or 
independent bureau, or other officer of the United States, 
or any board or commission of the United States herein¬ 
after referred to as the acquiring authority has been, or 
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hereafter shall be, authorized by law to acquire real prop¬ 
erty in the District of Columbia for the construction ofj any 
public building or work, or for parks, parkways, public 
playgrounds, or any other public purpose, such acquiring 
authority shall be, and hereby is, authorized to acquirC the 
same in tlie name of the United States by condemnation 
under judicial process whenever in the opinion of sucljt ac¬ 
quiring authority it is necessary or advantageous so toj do; 
and in cverv such case the Attorney General of the Uiiited 
States, upon the request of such acquiring authority, shall 
cause a proceeding in rent for such condemnation to he 
instituted in the Supreme Court of the District of Colum¬ 
bia, holding a special term as a district court of the United 
States, which court is hereby vested with jurisdiction of all 
such cases of condemnation with full power to hear anq de¬ 
termine all issues of law and fact that may arise inj the 
same. 

Said Act establishes a complete and comprehensive gen¬ 
eral system of procedure for all such cases of condemnaljion. 

VI 


That this petition is accordingly filed pursuant to | the 
said request of the Secretary of the Treasury; that!the 
authority under which said lands are to he acquired is|the 
above-mentioned Act of May 23, 1926, c. 380 (44 Stat. 630) 
as amended, and the Second Deficiency Appropriation |Act 
of 1938, aforesaid, and that the public use for which said 
lands, including all buildings and other structures are to be 
acquired is the public use mentioned in said Acts of 
7 May 25, 1926, and the Second Deficiency Appropria¬ 
tion Act aforesaid, that is to say, to provide suitable 
accommodations in the District of Columbia for the execu¬ 
tive departments and independent establishments of jthe 
Government not under any executive department, and slid¬ 
able grounds, parking and approaches thereto, that igj to 
say, for public use as a site for buildings for the War De¬ 
partment, and for construction of the first building ujiiit, 
including the extension of steam and water mains, remoival 
or diversion of such sewers and utilities as may be neces¬ 
sary, etc. 

VII 

That the lands to he acquired for the public use aforesaid 
are situate in Squares 83, 84 and 87 in the Northwest Sec- 
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tion of the City of "Washington, District of Columbia, which 
said squares are bounded on the north by E Street and Vir¬ 
ginia Avenue, on the south by C Street, on the east hv 21st 
Street and on the west by 22nd Street, and the same are 
herein designated, described and numbered for convenience 
as Parcels 1 to XXVII, inclusive, and the names of the own¬ 
ers of said lands, so far as ascertainable by reasonable in¬ 
quiry, and of the persons in actual and open possession of 
the same, are as follows. 

Each parcel hereinafter described includes all the right, 
title, interest and estate of the owner of each of said parcels 
in and to the soil of the allevs and wavs abutting the same. 

# # # 

Parcel II. 

A private alleyway 3.9 feet wide, being part of Lot 14 in 
Ballantyne and Williams, trustees’ subdivision of Lot 1, 
being all of said Lot 14 lving west of Lot 35 and being now 
taxed as Lot 805. 

8 According to the Land Records, the record title to 

said parcel is outstanding in Henry Sneberlv, who 
acquired title to the same in the year 1793. Petitioner has 
been unable to ascertain who are his heirs, alienees or de¬ 
visees. Said parcel is subject to an outstanding tax title in 
George B. Fraser based on a tax deed recorded in Liber 
3223 at folio 304 and to an outstanding tax title in P. F. 
Hannan and Lillian Hannan, based on a tax deed recorded 
in Liber 5527 at folio 88 of said Land Records. From the 
state of the record petitioner is unable to allege who is in 
possession of said parcel, but the same appears to be in the 
actual occupancy of no one. 

Parties: 

Henry Sneberlv, unknown heirs, alienees or devisees 
of, 

George B. Fraser, 

P. F. Hannan, 

Lillian Hannan. 

Parcel III. 

Lot 35 in Robert E. Sullivan’s subdivision, as per plat 
recorded in the Office of the Surveyor in Liber 28 at folio 10, 
being improved by premises 2132 Virginia Avenue. 
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According to the Land Records, Patrick F. Hannan J and 
Lillian Hannan, his wife, are the owners in fee simplje of 
said parcel as tenants by the entirety and appear to be in 
possession of the same through their tenant, Harriet Bujton. 

Parties: 

Patrick F. Hannan, 

Lillian Hannan, 

Harriet Burton. 

I 

* * * 

Parcel VIII. 

Lot 19 in Albert B. Hine’s subdivision, as per jplat 

9 recorded in the Office of the Survevor in Liber IS at 

* 

folio 164, being improved by premises 2143 D Stleet. 
According to the Land Records, Patrick F. Hannan |and 
Lillian Hannan, his wife, are the owners in fee simplj? of 
said parcel as tenants by the entirety, subject to a deed of 
trust to Thomas W. O'Brien and George I. Borger, trusljccs, 
to secure Mary A. Magrudcr payment of an indebtedness. 
Petitioner is informed that said deed of trust has been paid 
but that tlie same has not been released of record, and is 
therefore compelled to make parties hereto said trustees and 
tlie party secured thereby. Said Patrick F. and Lillian TTan- 
nan appear to be in constructive possession of said pajreel 
although the same appears to be in the actual occupancy of 
no one. 

Parties: 

Patrick F. Hannan, 

Lillian Hannan, 

Thomas W. O’Brien, trustee, 

' 7 i 

George I. Borger, trustee, 

Marv A. Magruder. 

* * # 

VIII 

That a plan showing the lands to be acquired, made by! the 
Surveyor of the District of Columbia and marked Exhibit 
“B” is appended and made part of this petition. 

ix ! 

j 

That the estate in said lands which the United States' in¬ 
tends by this proceeding to acquire for the public use here¬ 
inbefore stated is an estate in fee simple absolute. 
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X 

That for the purpose of setting forth a description of the 
lands to be acquired sufficient for the identification 

10 thereof, together with the names of the owners, so far 
as ascertainable by reasonable inquiry, and the per¬ 
sons in actual and open possession of the same, petitioner 
has caused diligent search to be made among the records, 
both public and private, in the District of Columbia where 
such information should properly be found, and has like¬ 
wise made inquiry of all persons likely to have knowledge 
concerning the descriptions and bounds of said lands, the 
names and residences of the owners thereof, and all other 
persons interested therein, as well ns the persons in posses¬ 
sion or occupation of the same. In connection with the de¬ 
scription of each of said parcels, petitioner has set forth, as 
far as petitioner has been able to ascertain them, the names 
of all such persons as parties to this proceeding, but all per¬ 
sons owning or claiming to own, or having, or claiming to 
have, any right, title, interest or estate in the lands to be 
acquired, or to be entitled to compensation in respect of the 
taking of the same, and all persons in possession of the 
same or occupying the same, whoever they may be, whether 
they are named in this petition or not. are hereby made par¬ 
ties to this proceeding to the end that all private right, title, 
interest and estate, whatsoever it may be, in or to said lands, 
hereinbefore described and designated respectively as Parcel 
I to Parcel XXVII, both inclusive, may be acquired, expro¬ 
priated and divested, and that an absolute and indefeasible 
title to the same may be vested in the United States in fee 
simple, free, clear, and discharged of and from all liens, en¬ 
cumbrances, servitudes, charges, demands, claims, restric¬ 
tions and covenants whatsoever. 

XI 

For convenience, the names and residences of the owners 
of the lands to be acquired, so far as ascertainable by 

11 reasonable inquiry, and the names and residences of 
the persons in actual and open possession of the same 

or known to have (or claiming to have) any right, title, in¬ 
terest or estate in, or lien or encumbrance upon said lands, 
or to be entitled to compensation in respect of the taking of 
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j 

said lands, or to be otherwise interested in the same,! are 
here set forth, as far as possible, in alphabetical order :j 

# # 

Lillian Hannan, 1501 17th Street, N. W.; 

Patrick P. Hannan, 1501 17th Street, N. W.; 

* * # 

Wherefore, The Premises Considered, petitioner pmys 
this Honorable Court: 

1. To cause public notice of the institution of this pro¬ 
ceeding to be given by an Order of Citation requiring! all 
persons claiming to have any right, title, interest or estate 
in the lands described in this Petition, or to be entitled to 
compensation in respect of the taking of the same, and! all 
persons occupying the same, to appear in this Court on a 
day to be named in said Order of Citation to answer tjhis 
petition and make claim for the compensation to which they 
deem themselves entitled. 

I 

2. To designate the period during which and the news¬ 
papers or newspaper in which said Order of Citation sfyall 
be published, and to prescribe the manner of service of a 
copy thereof upon the person, resident and non-residcjnt, 
named therein. 


3. To appoint, after the return day specified in said Order 
of Citation, guardians ad litem for any persons having,|or 
claiming to have, any right, title, interest or estate in the 
lands to be acquired or entitled, or claiming to be entitled, 
to compensation in respect of the taking of the saijie, 
12 or entitled, or claiming to be entitled to the posses¬ 
sion of the same, who shall appear to be under le^al 
disability by reason of infancy, insanity, idiocy or other ljke 
cause. 


4. To ascertain and determine, in accordance with the pro¬ 
visions of the Act of Congress entitled “An Act to provide 
for the acquisition of land in the District of Columbia for 
the use of the United States” approved March 1, 1929, the 
compensation or damages to be awarded and paid for tjhe 
taking of the lands to be herein condemned for the use jof 
the United States; to ascertain and determine the parties 
entitled to the sums awarded as just compensation, respec¬ 
tively, for said lands; and upon payment to, or into the relg- 
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istry of the Court for the use of, the parties entitled, of the 
sums adjudged to be just compensation for the lands con¬ 
demned, to pass an order declaring that the title to the said 
lands is vested in the United States of America in fee sim¬ 
ple absolute. 


5. To make all necessary orders and give all necessary 
directions to carry into effect the object and intent of said 
Act entitled “An Act to provide for the acquisition of land 
in the District of Columbia for the use of the United States”, 
approved March 1,1920, and the Acts of May 25,1926, c. 380 
(44 Stat. 630) as amended, and the Second Deficiency Ap¬ 
propriation Act of 1938, c. 681 (52 Stat. 1115), hereinbefore 
mentioned. 


6. In the event of the filing of a Declaration of Taking 
pursuant to Section 10 of the Act entitled “An Act to pro¬ 
vide for the acquisition of land in the District of Columbia 
for the use of the United States”, approved March 1, 1929, 
to take such action and pass such orders or judgments as 
may be necessary or proper to vest title to the lands de¬ 
scribed in the Declaration in fee simple absolute in the 

United States of America and the right to just com- 
13 pcnsation to the same in the persons entitled thereto; 

to ascertain and award such just compensation for 
said lands and establish the same by judgment; to fix the 
time within which, and the terms upon which, the parties in 
possession of said lands shall be required to surrender pos¬ 
session of the same to the petitioner; and to make such or¬ 
ders in respect of encumbrances, liens, rents, taxes, assess¬ 
ments, insurance and other charges, if any, as shall be just 
and equitable. 

7. To take such action and pass such writs as may be nec¬ 
essary or proper to cause the lands described in this peti¬ 
tion to be condemned and taken by the United States and 
an absolute, indefeasible and unqualified title in fee simple 
therein, free from all liens, encumbrances, servitudes, 
charges, demands, claims, restrictions and covenants what¬ 
soever, to vest in the United States of America; and there¬ 
upon to pass such orders and judgments and issue such 
writs as may be necessary or proper to put said United 
States in possession of said lands. 
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8. To grant sucli other and further relief as the nature of 
the ease may require. j 

THE UNITED STATES OF AMERICA, 
By ALEX. H. BELL, JR. j 

Principal Attorney, 

Lands Division, 

7 I 

Department of Justice. 

HENRY F. MOONEY | 

Associate Attorney , of Counsel. 

District of Columbia, to wit: 


I, Alexander II. Bell, Jr., Principal Attorney, Lands 


Di- 


. . . [ 

vision, Department of Justice, on oath depose and say that 

I have read the foregoing and annexed petition byjme 

14 subscribed and know the contents thereof, and that 

the matters and things therein stated I verily believe 

to be true. 

ALEX. H. BELL, JR, 

Principal Attorney, 

Lands Division, 

Department of Justice. 

Subscribed and sworn to before me this 30th day of (j)c- 


tober, 1939. 

(Notarial Seal) 
15 


NELLIE G. PLUMLEY, 
Notary Public, D. C. 


Ex “A” 

i 

Filed October 30 1939 
Treasury Department 
Washington 

Jun 30 1939 ! 

i 

Mv dear Mr. Attornev General: 

» * i 

Pursuant to the authority contained in section 1 of tie 
Act of May 25,1926, 44 Stat. 630 (U. S. C. title 40, sec. 341;), 
as amended by the Act of Congress, approved March 31, 
1930, c. 99, 46 Stat. 136; and the Act approved June 25,193jS, 
c. 681 (Public No. 723, 75th Congress, 3rd session), the 
short title of which is the ‘“Second Deficiency Appropria¬ 
tion Act, Fiscal Year 1938”, appropriation title “2-OX679L2 
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"War Department Building, "Washington, D. C., Treasury, 
Procurement Division, (Transfer from Public Works Ad¬ 
ministration Act of 11)38)” authorizing and directing the 
Secretary of the Treasury to acquire by purchase, con¬ 
demnation or otherwise, such lands, including buildings and 
other structures, as the Secretary of the Treasury may 
deem necessary to provide suitable office accommodations 
in the District of Columbia for the executive departments 
and independent establishments of the Government not 
under any executive department, and suitable grounds, 
parking and approaches thereto, the Secretary of the 
Treasury has found and determined that the lands, includ¬ 
ing buildings and other structures, constituting Squares 
83, 84 and 87 in the City of Washington, District of Colum¬ 
bia, are necessary to be acquired for the construction of 
the War Department building. 

The Secretary of the Treasury has endeavored to ac- 
• *• 

quire all of said lands in fee simple by purchase at private 
sale, and while a number of parcels of land in said squares 
have been so acquired, he has found it impossible to acquire 
by purchase the remaining land in said squares at fair, rea¬ 
sonable, and satisfactory prices. He is of opinion and has 
accordingly determined that it is necessary and advan¬ 
tageous to acquire in the name of the United States by con¬ 
demnation under judicial process, the following: 


All privately owned land in Squares S3, 84 and 87 in the 
City of Washington, District of Columbia, as said squares 
appear on the records of the Office of the Surveyor of the 
District of Columbia, including any private interest, if such 
there be, in the public alleys in said squares. 


I have the honor to request that you will cause a pro¬ 
ceeding in rein for such condemnation to be instituted in the 
United States District Court for the District of Columbia, 
in accordance with the Act entitled ‘An Act to Provide for 
the Acquisition of Land in the District of Columbia for the 
use of the United States”, approved March 1, 1929, c. 416 
(45 Stat. L. 1415) U. S. C. title 40, secs. 361-386. 

In accordance with the practice in such cases in the Dis¬ 
trict of Columbia, will you please submit to this Depart¬ 
ment, before continuation of any award, a certified copy of 
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the verdict of the jury showing the compensatjion 
16 awarded for the interest of all parties concerned in 
said lands. Will you at the same time advise itlie 
Department with respect to the date prior to which objec¬ 
tions to said verdict and motions to set aside the same j^nd 
grant a new trial must be presented. 

Very truly yours, 

%> * t 7 


HERBERT E GASTON 
Acting Secretary of the Treasury 


The Honorable, 

The Attorney General of the United States. 


17 Order Trans Drifting Exhibit 

Filed October 14 1940 

Upon consideration of the motion of William T. Hannjan, 
attorney for Patrick F. Hannan and Lillian Hannan, ire- 
spondents-appellants herein, it is by the Court, this ljlth 
dav of October. 1940, 

Ordered that the plat attached to the original petition 
filed herein and introduced into evidence as Exhibit B|be 
transmitted to the United States Court of Appeals for fhe 
District of Columbia for use in connection with the appjeal 
of the above-entitled cause. 

BOLITHA J. LAWS j 

Justice 

No objection: 

ALEX. H. BELL, JR. 

Attorney for Petitioner-Appellee , 

United States of America. 

18 Instructions 

i 

Filed March 21 1940 j 


I 


The duty to be performed by the Jury in this case is ito 
ascertain and award just compensation for the parcels j of 
land, including the buildings thereon, to be taken in tljiis 
proceeding for public use. 
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Just compensation means compensation which is just 
not only to the individual whose property is taken but to 
the public which is to pay for it and as estimated by the 
Jury should represent the true value, no less and no more, 
of the real property of which the owners of each parcel 
will be deprived by the appropriation of the same to the 
public use by the United States. 

19 II 

The parcels sought to be condemned are to be appraised 
at their present fair market value with reference to the most 
valuable use or uses to which they could be lawfully put if 
no proceedings had been instituted for their condemnation. 

The present fair market value is to be determined as of 
Nov. 1, 1939, the date when said property was taken for 
public use by the filing herein of a Declaration of Taking- 
under Section 10 of the Act of March 1, 1929. For any 
lapse of time following such Declaration of Taking said 
Act of March 1, 1929, makes provision through the allow¬ 
ance of interest on the judgment from the date of the 
taking. 

20 III 

By fair market value is meant what the property would 
sell for in cash, or in terms of reasonable credit equivalent 
to cash, by one who is willing but is not obliged to sell, to 
one who desires but is not obliged to buy. 

21 IV 

The market value of the land is not limited to its value 
for the use or uses to which it is now being applied by the 
owners thereof. If the whole or any part of said land, is 
peculiarly adapted by its location, surroundings, natural 
advantages or intrinsic character, to some particular use 
or uses which gives it a higher market value than it would 
otherwise have, the circumstance or circumstances which 
make up such peculiar adaptability for such particular use 
or uses, shall be considered and the amount awarded as 
compensation for the land should be based upon its present 
fair market value in view of the most valuable use or uses 
for which it is shown to be adapted. 
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By the most valuable use or uses to which the property 
can or may be put, is meant either some existing usb, or 
one which the evidence shows is so reasonably likely ini the 
near future that the availability of the property for {that 
use would affect its present market price and would] not 
be taken into account by a purchaser under fair market 
conditions. It does not mean that the Jury should attepipt 
to appraise the present fair market value of the property 
by its adaptability or availability for remote and conjec¬ 
tural future uses. 


99 


V 


The sales and sales contracts admitted in evidence shciuld 

be considered bv the Jurv in so far as such sales or sales 
• • 

contracts, looking at the circumstances of each instance, 
may evidence or throw light upon the present fair maiket 
value of the land to be condemned unaffected by the Gjov- 
ernment’s intention to acquire these properties for the pub¬ 
lic use. 

23 VI I 

The Jury are instructed that they shall not permit them¬ 
selves to become informed in any manner with respect] to 
the assessment valuation placed on the property for pur¬ 
poses of taxation. 


24 


VII 


The Jury are instructed that the public alleys in Squares 
83, 84 and 87 are subject to a perpetual easement for alley 
purposes, and that the fee simple of any parcel of lajnd 
included in any such alley, whether the same is in the own¬ 
ers of the abutting lots or in any other person or persons, 
has only such value as it fairly may be believed that a pur¬ 
chaser in fair market conditions would pay for the fee 
simple in such land subject to a perpetual easement for 
alley purposes, and not what such land would be worth 
if not incumbered with such easement. 

A fee simple in land subject to a perpetual alley case¬ 
ment is commonly known as a technical fee and in general 

has onlv a nominal value. In the absence of anv evidence 
* * 

to the contrary, the Jury should appraise the value of the 
fee simple in said alleys on that basis. 
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What the owner is entitled to is the fair market value 
of the property taken at the time it is taken, and if the Jury 
find that a purchaser under present fair market conditions 
would give nothing for the fee simple in any parcel sub¬ 
ject to said easement for alley purposes, they should ap¬ 
praise the fee simple estate in said alleys at a purely nom¬ 
inal sum. 


25 VIII 

In appraising the value of the lands in this proceeding, 
no compensation can be allowed for the loss of future 
profits or business of any character, or for any injury to 
business whatsoever, or for any expense or inconvenience 
of moving, or for any furniture, fittings or other personal 
property, or for any loss in value to fixtures, if any, arising 
from the removal thereof by the owner or owners of such 
fixtures. Nor can the difficulty of procuring other places 
of residence or for business purposes be considered. The 
Jury are instructed that only just compensation for the 
land including buildings and structures actually taken is 
the subject of their inquiry, and that they have nothing 
to do with claims for damages of anv kind, bevond the 
compensation justly due for the land, buildings and struc¬ 
tures the Government is acquiring for public purposes. 

26 IX 

Before beginning their deliberations, the Jury should 
acquaint themselves thoroughly with these written instruc¬ 
tions given them by the Court, which constitute one com¬ 
prehensive whole, and should be so read and considered by 
them. In other words, the instructions are to be applied 
as a whole to the facts of the case, and the Jury should con¬ 
sider all the instructions together as they relate to the facts. 

27 X 

The members of the Jury may separate when not engaged 
in the consideration of their verdict. 

When the Jury, or a majority of them, shall have agreed 
upon and signed their verdict, they shall, through their 
foreman, so notify the Court, and the Court will thereupon 
pass an order setting a day for the return of the verdict 
in open Court. 
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The verdict must be in writing subscribed by the jurors 
not less than three concurring therein, and must set foirth 
parcel by parcel, the compensation to bo paid for the takjing 
of the land and buildings to be condemned. A written form 
to be used by the Jury in returning their verdict will! be 
furnished bv the Court. 

ALFRED A. WHEAT 
C. J. 

28 Verdict of Jury 

Filed March 28 1940 

i 

# # # 

! 

We, the undersigned members of the jury heretofore jse- 
lected, impaneled and sworn in the above entitled causej to 
ascertain, appraise and award just compensation for the 
lands to be condemned and taken in this proceeding, having 
viewed the said lands, do now, upon our oaths appraise 

and award the just compensation for said lands as follows: 

| 

Square 83 i 

i 

Parcel II. j 

| 

A private alleyway 3.9 feet wide, being part of Lot 14jin 
Ballantync and Williams, trustees’ subdivision of Lot j 1, 
being all of said Lot 14 lying west of Lot 35 and being n<j)w 
taxed as Lot 805. 

We appraise the value of the interest of the owner |of 
the fee simple of Parcel II to be $625.00 

(Six hundred twenty-five — Dollars) 

Parcel III. 

Lot 35 i?i Robert E. Sullivan’s subdivision, as per plat 
recorded in the Office of the Surveyor in Liber 28 at folio 
10, being improved by premises 2132 Virginia Avenue, NW. 

We appraise the value of the interest of the owner of the 
fee simple of Parcel III to be $3700.00 

(Thirty-seven hundred # Dollars) 

Parcel V. I 

Lots 45 to 51, both inclusive, in the subdivision next 
aforesaid, being improved by a gasoline filling station aqd 
accessory buildings. 


i 

i 
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29 We appraise the value of the interest of the owner 

of the fee simple of Parcel V to be $32500.00 

(Thirty-two thousand five hundred Dollars) 

Parcel VIII. 

Lot 19 in Albert B. Hine’s subdivision, as per plat re¬ 
corded in the Office of the Surveyor in Liber 18 at folio 164, 
being improved by premises 2143 D Street, X\V. 

AVe appraise the value of the interest of the owner of 
the fee simple of Parcel VIII to be $3750.00 

(Thirty-seven hundred fifty— Dollars) 

Parcel X. 

The public alleys in Square 83, as the same are shown 
and delineated on plat of survey recorded in the Office of 
the Surveyor in Survey Book 131 at page 380. 

"We find that the land included in said public alleys has 
no market value, and we accordingly appraise the value of 
the interest of the owner of the fee simple of Parcel X to 
be the nominal sum of $5.00 

(Five tt -Dollars) 

Square 84 

Parcel XV. 

Lot 16 in Frank T. Browning, trustee’s subdivision of 
Original Lots 9, 10 and 11, as per plat recorded in the 
Office of the Surveyor in Liber 16 at folio 153; being un¬ 
improved. 

AVe appraise the value of the interest of the owner of 
the fee simple of Parcel XA 7 to be $4947.00 

(Forty nine hundred forty-seven Dollars) 

Parcel XVI. 

Lots 17 and 18 in Frank T. Browning, trustee’s subdivi¬ 
sion, aforesaid, as per plat recorded in the Office of 

30 the Surveyor in Liber 16 at folio 143, being unim¬ 
proved. 

We appraise the value of the interest of the owner of 
the fee simple of Parcel XA 7 I to be $9894.00 

(Ninety-eight hundred ninety-four Dollars) 
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i 

Parcel XVII. j 

The public alley in Square 84, as the same is shown and 

delineated on plat of survey recorded in the Office of j the 
Surveyor in Survey Book 131 at page 380. 

We find that the land included in said public alley ;has 
no market value, and we accordingly appraise the value 
of the interest of the owner of the fee simple of Parcel 
XVII to be the nominal sum of $.f).00 

(Five and no/100-Dollars) j 

Square 87 i 

Parcel XXVII. I 


The public alley in Square 87, as the same is shown and 


delineated on plat of survey recorded in the Office of 


the 


Surveyor in Survey Book 131 at page 380. 

We find that the land included in said public alley has 
no market value, and we accordingly appraise the value 
of the interest of the owner of the fee simple of Parcel 
XXVII to be the nominal sum of $3.00 


(Five and no/100 


Dollars) 


IN WITNESS WHEREOF we have hereunto set \>ur 
hands and seals this 25th dav of March, 1940. 

GILBERT HAHN (Scial) 
JESSE C. GODWIN (Seal) 
J HENRY OEHMANN (Seal) 
HENRY TA1T RODIER (Seal) 
ARTHUR J. MAY (Se|al) 

I 


31 Judgment 

Filed April 26 1940 j 

* # # 

Upon consideration of the verdict of the jury returned 
herein on the 28th day of March, 1940, awarding compensa¬ 
tion for the following parcels as described in the petition 
and proceedings in this cause, that is to say: Parcels ill, 
III, V, VIII, X, XV, XVI, XVII and XXVII; 

And it appearing to the court that the time limited by ljaw 
for the filing of motions to set aside or vacate said verdict 
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and for a new trial has expired and that no such motion has 
been filed in respect of said parcels; 

And it further appearing that the United States, peti¬ 
tioner in this cause, did on the 1st day of November, 1939, 
file a Declaration of Taking in this cause in respect of said 
Parcels II, III, V, VIII, X, XV, XVI, XVII and XXVII 
under Sec. 10 of the Act of March 1, 1929, c. 416 (45 Stat. 
1415) and did on the same day deposit in the Registry of 
the Court to the use of the persons entitled thereto the esti¬ 
mated compensation for each of said parcels as stated in 
said Declaration, whereby the title to each of said parcels 
became and was vested in the United States in fee simple 
absolute on said 1st day of November, 1939, 

'Whereupon, it is this 26th day of April, 1940, by the court 
Adjudged and Ordered that the awards for said parcels, 
and each of them, be, and the same are hereby, finally rati¬ 
fied and confirmed. 

32 And It Is Further Adjudged and Considered that 
the parties owning Parcels II, V, VIII, X, XV, XVI, 
XVII and XXVII and entitled to the sums awarded bv said 
verdict as just compensation for the same have judgment 
against the United States for the amounts of said awards, 
respectively, less the amounts, respectively, deposited as 
the estimated compensation with the Declaration of Taking; 
that is to say: For Parcel II the sum of $625.00 less the 
amount deposited, $1.00, that is, the sum of $624.00, with 
interest thereon at the rate of 6 per centum per annum from 
the date of the filing of the Declaration of Taking, Novem¬ 
ber 1,1939, until the date of payment: For Parcel V the sum 
of $32,500.00 less the amount deposited, $23,506.00, that is, 
the sum of $S,994.00, with interest thereon at the rate of 6 
per centum per annum from the date of the filing of the 
Declaration of Taking, November 1, 1939, until the date of 
payment: for Parcel VTTT the sum of $3,750.00 less the 
amount deposited. $3,000.00, that is, the sum of $750.00, with 
interest thereon at the rate of 6 per centum per annum from 
the date of the filing of the Declaration of Taking, Novem¬ 
ber 1,1939, until the date of payment: for Parcel X the sum 
of $5.00 less the amount deposited, $1.00, that is, the sum of 
$4.00, with interest thereon at the rate of 6 per centum per 
annum from the date of the filing of the Declaration of Tak¬ 
ing, November 1, 1939, until the date of payment; for Par¬ 
cel XV the sum of $4,947.00 less the amount deposited, 
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$4,122.00, that is, the sum of $825.00, with interest thefeon 
at the rate of (5 per centum per annum from the date ofj the 
filing of the Declaration of Taking*, November 1, 1939, limtil 
the date of payment; for Parcel XVI the sum of $9,S9j4.00 
less the amount deposited, $8,245.00, that is, the sum 
33 of $1,649.00, for Parcel NYU the sum of $5.00 jless 
the amount deposited, $1.00, that is, the sum of $4.00, 
with interest thereon at the rate of 6 per centum per annum 
from the date of the filing* of the Declaration of Taking, 
November 1, 1939, until the date of payment; for Pajrcel 
XXYI1 the sum of $5.00 less the amount deposited, $1|.00, 
that is, the sum of $4.00, with interest thereon at the rat^ of 
6 per centum per annum from the date of the filing* of j the 
Declaration to Taking, November 1, 1939, until the dat<j> of 
payment; 

And It Is Further Adjudged and Ordered that the owjner 
of Parcel III have judgment against the United Statc$ in 
the sum of $3,700.00 and that the Clerk of the Court be, jind 
he hereby is, authorized and directed to draw his check in 
the sum of $150.00, payable to the order of the Administra¬ 
tor, Federal Works Agency, and to deliver the same to said 
Administrator, said $150.00 representing the amount! by 
which the sum deposited with the Declaration of Taking jex- 
ceeded the sum awarded by the jury as just compenisa- 
tion for said parcel, the said $150.00 to be deducted by jthe 
Clerk of the Court from the amount hereinafter to be paid 
in the Registry of the Court in satisfaction of the judgment 
for Parcels V and VIII, title to said Parcels V and VIII 
being, according to the petition herein, in the same persons 
as the title to said Parcel III; 

And It Is Further Ordered that the petitioner, or jjny 
party in interest shall have a reference as of course to the 
Auditor of this court to ascertain what, if any, encitm- 
brances, liens, taxes or assessments exist in respect of sgid 
parcels and who is entitled to receive, and in what amouijts, 
the money so awarded as just compensation. 

ALFRED A. WHEAT 

Chief Justice. | 


i 
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34 Notice of Appeal 

Filed April 26 1940 
* # # 

Notice is hereby given this 26th day of April, 1940, that 
Patrick F. Hannan and Lillian Hannan, on their own be¬ 
half and as assignees of any and all rights of Konsuin, In¬ 
corporated hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment 
of this Court entered on the 26th day of April, 1940 in 
favor of the United States Government against said Pat¬ 
rick F. Hannan, Lillian Hannan and Konsum, Incorpo¬ 
rated. 

WILLIAM T. HANNAN 
Attorney for defendants 


Memorandum 

Mav 13—1940 

Pond ($250) of Patrick F. and Lillian K. Hannan on ap¬ 
peal—filed. 


35 Motion to Extend Time for Filing Record on 
Appeal and Docketing the Action 

Filed June 5 1940 
* * # 

Now comes William T. Hannan, attorney for Patrick F. 
Hannan and Lillian K. Hannan, appellants herein, and 
moves this Court to extend the time for filing the record 
on appeal and docketing the action in this cause to and 
until the 5th day of July, 1940. Pressing Court engage¬ 
ments and trial preparations of counsel have made it im¬ 
possible to have the record prepared and filed herein in the 
time allowed by the rules of this Court. 

WILLIAM T. HANNAN, 

At to nicy for Appellants 



i 

i 

i 
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36 Order Denying Motion to Extend the Time for 

Filing Record on Appeal and Docketing 
the Action 

Filed June 5 1940 
# # # 

Upon consideration of the motion of Patrick F. Hannan 
and Lillian K. Hannan, appellants herein, by 'William T. 
Hannan, their attorney, to extend the time for filing the 
record on appeal and docketing the action in this cause, 
filed herein on the 5th day of June, 1940, and after argu¬ 
ment by counsel, the Court finds that there is nothing of 
record in the above-entitled cause upon which it may exer¬ 
cise its discretion to so rule; it is, therefore, this 5th flay 
of June, 1940, by the Court, 

ORDERED that the said motion be and the same is lnjme- 
bv denied. 

ALFRED A. WHEAT 
Chief Justice. 

_ | 

37 Filed June 17 1940 

i 

United States Court of Appeals 
for the District of Columbia 

No. 32S9 Original April i 40 

(Condemnation Docket No. 2630 DCUS) I 

Patrick F. Hannan and Lillian K. Hannan, Petitioners, 

v. 

United States of America. 

Petitioner asks an extension to July 5, 1940 for the filing 
of the record on appeal from a judgment in condemnation 
proceedings. It appears from the petition that on the 4()th 
day after the appeal was noted, petitioner applied to the 
District Court for extension of time to file the record,! in 
accordance with Federal Rule of Civil Procedure 73(g), 
and that the judge denied the motion on the ground tiiat 
the judgment had become final. See D. C. Code, Tit. £5, 
$ 110 f. 

The extension now applied for is granted, as the failure 
to comply with further steps after noting the appeal docs 


i 

i 
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not affect its validity. See Rule 73(a); Burke v. Canfield, 
Xo. 7607. (motion to dismiss denied April 17, 1940). This 
ruling is without prejudice, however, to a motion to dis¬ 
miss or to argument on appeal with respect to the effect 
of the failure to present exceptions to the court below. The 
court will desire argument on the effect of new rules 81 
(a)(7), 46, and 52 on the previous law governing appeals 
in eminent domain cases as established in Walker v. Ilazcn, 
67 App. D. C. 1S8, 90 F. 2d 502. 

Motion for extension of time to file record granted. 

Per Curiam. 

June 15, 1940 
A true Copv, 

Test: JOSEPH W. STEWART 
Clerk of the United States Court of 
Appeals for the District of Columbia 

(Seal) 


38 Filed September 26 1940 

United States Court of Appeals 
for the District of Columbia 

Original Xo. 3289. April Term, 1940. 

Condemnation Docket Xo. 2630 

Patrick F. Hannan and Lillian K. Hannan, Petitioners , 

v. 

United States of America. 

On consideration of the petition for extension of time to 
file the record in the above-entitled cause, It is ordered by 
the Court that the time be, and it is hereby, extended to 
and including October 1, 1940. 

Per Mr. Chief Justice GROXER, 
September 21, 1940. 

A true Copv, 

Test: JOSEPH W. STEWART 
Clerk of the United States Court of 
Appeals for the District of Columbia 

(Seal) 
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39 Points on Appeal 

j 

Filed September 30 1940 

i 

* * # 

Come now the defendants, Patrick F. Hannan and Lillian 
K. Hannan, property owners in the above entitled caluse 
and say that in the record and proceedings in the above 
entitled cause there is manifest error in this, to wit: j 

1. The District Court of the United States for the District 
of Columbia erred in excluding the testimony of the witness, 
Michael E. Weller, as to the reasonableness of the price 
paid for a parcel under consideration at the time of its pur¬ 
chase in 1925. 

2. The Court erred in excluding the testimony of the fit¬ 
ness, Michael E. Weller, as to a bona fide offer made for 
the purchase of a parcel under consideration. 

3. The Court erred in excluding the testimony of the fit¬ 
ness, Milton E. Groome, as to the expenses and difficulty 
involved in obtaining a permit to operate a gasoline sta¬ 
tion. 

4. The Court erred in excluding the testimony of the fit¬ 
ness, Milton Groome, as to whether a parcel of land uncjler 
consideration had increased in value since 1925. 

5. The Court erred in excluding the testimony of the wjit- 
ness, Edward R. Whitman, as to the amount paid by tjhe 
plaintiff, prior to the institution of this condemnation pro¬ 
ceedings, for certain other land to complete its site. 

WILLIAM T. HANNAN 
Attorney for defend ant s- 
A ppellants. 

i 

i 

i 

I 

i 

i 


i 

1 

i 
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40 Endorsed: Filed January 22 1941 

United States Court of Appeals 
For the District of Columbia 

January Term, 1941. 

No. 7771 

(District Court Docket No. 2630) 

Patrick F. Hannan and Lillian TIannan, on their own be¬ 
half and as assignees of any and all rights of Konsum, 
Incorporated, A ppellants , 

v. 

United States of America. 

On Motion for Leave to Alter the Record 

It appears from the record filed herein that on September 
30, 1940 appellants filed in the district court and served on 
appellee a designation of record, a statement of points on 
appeal, and a statement of evidence, but the designation of 
record on appeal did not include the “statement of evi¬ 
dence” for inclusion in the record. On October 12, 1940, 
the parties filed a stipulation as to the matter to be con¬ 
tained in the record on appeal and the stipulation included 
an item described as “statement of evidence.” 

Rule 75(a) provides that appellant shall serve upon ap¬ 
pellee and file with the district court a designation of the 
portions of the record, proceedings, and evidence to be con¬ 
tained in the record on appeal, and appellee within 10 days 
may file a counter designation. 

The statement of evidence which appellant filed on Sep¬ 
tember 30 was not included in his designation, and it was 
not until Oct. 12, 1940, in the above mentioned stipulation 
that a “statement of evidence” was designated by appellant 
for inclusion in the record. Under such circumstances ap¬ 
pellee, if dissatisfied with appellant’s narrative statement, 
should have 10 days within which “to require testimony in 
question and answer form to be substituted for all or parts 
thereof,” as permitted by Rule 75(c). 

Instead of appellee being allowed 10 days to require tes¬ 
timony in question and answer form, appellant within 3 
davs after the designation of the statement of evidence, 
filed the record in this Court . 
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41 On October 23, 1940 appellee moved in this court 
to substitute testimony in question and answer form 

for part of the “statement of evidence” filed by appellant. 

In consideration whereof it is ordered that the clerl^ of 
this court be, and lie is hereby, directed to return the record 
in this cause to the clerk of the district court for correction 
and completion and that appellee be, and it is hereby,! al¬ 
lowed 10 days within which to proceed to have testimony in 
question and answer form substituted as provided in "Rule 
75(c). The record as thus corrected thereupon shall be (for¬ 
tified bv the clerk and transmitted to this court. If Unv 

* 

difference arises as to whether the record truly disclojses 
what occurred in the district court, Rule 75(h) shall be fol¬ 
lowed. 

January 18, 1941. j 

Per Curiam, j 

A true Copy, 

Test: Joseph W. Stewart (signed) 

Clerk of the United States Court of Appeals | 

for the District of Columbia 

(Seal) j 

42 Corrected Statement of Evidence j 


Filed Januarv 28 1941 


Be it remembered that on the 19th day of March, 194j0, 
before the Honorable Alfred A. Wheat, Chief-Justice of tljie 
District Court of the United States, the jury regularly iih- 
panelled, the above captioned cause came on to be heaijd 
on issue joined between plaintiff and defendants, and 1 lie 
plaintiff, to maintain the issue on its part joined, produced 
the following testimony: j 

The petitioner offered as a witness Kenneth G. Fernald, 
Who, being duly sworn, testified that he is the Assistant 
Surveyor of the Office of the Surveyor of the District oif 
Columbia, which office has charge of the preparation of all 
plats of real estate to be used in condemnation cases. Wit¬ 
ness then identified a plat so prepared by him, showing tlib 
outlines of Squares 83, 84, and 87, together with the area* 
and dimensions of the lots. Thereupon the plat, and traej- 
ings thereof, were offered and received in evidence, as 
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United States exhibits 1, 2-A to 2-G. There was no cross- 
examination. (Here follows U. S. Exhibit 1). 


Thereupon, Patrick F. Hannan, defendant, to maintain 
the issue on his part joined, on oath, testified as follows: 

That he is the owner of parcel five or Lots 45, 4G, 
43 47, 48, 49, 50, and 51, in Square S3; that he is the 

owner of Lot 35, in Square 83, and acquired Lot 805, 
in Square 83, by tax deed from the District of Columbia; 
that he has had 45 years experience in the purchasing and 
selling of real estate in the District of Columbia; that he 
is a director of and appraiser for the Enterprise Building 
Association. The witness testified that he purchased Par¬ 
cel 5, in 1925 for approximately $24,000.00; that at that 
time there were seven small brick houses on the land; that 
in 1930, after obtaining a permit to establish a gasoline 
station on the premises he remodeled the property, demol¬ 
ishing six of the houses and installed a gasoline station, the 
total c*o<t of which to date cost approximately $3,750.00; 
that their present rental for the premises is $1(55.00 per 
month, the lease providing for an option to renew* within 
two years at an increase to $225.00 per month. The witness 
further testified that there is available and usable ground 
in this parcel for gasoline purposes to the extent of almost 
four thousand feet: that in his opinion this ground has 
steadily increased in value, particularly for the purpose for 
which it is used due to the increase in the motor traffic 
flowing past it on Virginia Avenue; that Virginia Avenue 
has now become an arterial highway, carrying traffic from 
Northwest Washington and Virginia via., the Key Bridge 
and Constitution Avenue to downtown Washington and the 
buildings in the Federal Capital Triangle; that the station 
enjoys an exclusive use in that it is the closest station to the 
Federal Triangle when entering the City and that it w*ould 
be impossible to secure a permit to establish another gaso¬ 
line station site; that its value at the present time is $20.00 
per foot. 


Q. At the present time, in your estimation, does the gaso¬ 
line station parcel have a greater value than it had in 1925, 
w’hen you purchased it? A. Yes. 
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44 Witness further testified as an example of tlnjj in¬ 
creased of values in that section that a purchase of 

a lot by him at 22nd and C Streets, X. W., in 1925,j for 
$3900.00 was followed by a sale of the same property subse¬ 
quently for $14,000.00. 

Witness further testified that he purchased 2132 Virginia 

Avenue, being lot 35 in square 83 (Parcel-.]), in 

1925 for $3500.00; that he renovated the property ancf in¬ 
stalled improvements at a cost of $750.00. 

On Cross-Examination the witness testified that he jwas 
receiving $1,980.00 a year rental on Parcel 5, from j the 
present tenant ; that when the station was first established 
he received approximately $185.00 per month from | the 
Shell Oil Company by reason of a lease whereby l 1 /^ jper 
gallon sold was paid by the tenant; 

Q. All right, sir. TTow about after the first months?j A. 
Well, I would say on or about after six months they sold it 
out—they leased it to another man—selling the Shell prod¬ 
uct there. 

(.). $185.00 a month is the most you ever received as Ire- 
turn from this property that you value at $80,000.00? ! A. 
That is right. 

Q. Would you say that your average rental during Itlie 
years preceding the time that the Konsum tenant took 'the 
property over would be around the same amount—the '(av¬ 
erage rent? A. As it started? Xo, it was less. j 

i 

that at the expiration of the Shell Company lease there \Vas 
no renewal thereof, the Company having transferred jits 
interests through another; that the witness owned approx¬ 
imately thirty-five pieces of property and that die 

45 knew that the rental obtained from this property 
was not very good; that he kept no books on ex¬ 
penses or income from said property but knew that the 
station had been allowed to depreciate by the tenants jin 
the last several years. 

On Re-Cross Examination the witness testified that jhe 
purchased Parcel S, improved by premises 2132 Virginia 
Avenue, in 1925, paying $3500.00 for the same; that whjen 
he purchased it it had a rental of $22.50 and after remodel¬ 
ing, $30.00. 
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Whereupon, to maintain the issue on their part joined, 
the defendants offered Michael N. Weller, who, being first 
duly sworn, testified as follows: 

That he had been in the real estate business for some 
years, being presently associated with the Thomas J. 
Fisher Company, and formerly with his father, Joseph I. 
Weller, who had acted in the capacity of an attorney in 
condemnation work and also in the general practice of real 
estate as a broker; that In* worked with his father for four 
years and after his illness maintained the office for two 
years; that a major portion of tin* sales work of that office 
was acting as agent in the purchase and sale of properties 
for the Standard Oil Company of New Jersey, and as such 
witness assisted in the appraisal of sites to be acquired and 
sold by the Standard Oil Company; that in his capacity he 
either passed on or originated for said Company more than 
one hundred sites; that in appraising such sites he took into 
consideration the traffic flow at the present time and the 
possibilities of an increase, the possibilities of develop¬ 
ment, neighborhood business, exclusiveness of the fran¬ 
chise and competition, availability and visibility of the 
station and the ease with which you could get in and out; 
that he is familiar with parcel 5, having examined it, and 
finds it very suitable for a gasoline station; that there is a 
major arterial traffic flow from the Chevy Chase area and 
the Northwest past the station, that there is feeder 
46 from Virginia Avenue which connects with the Wa¬ 
ter Front Link between Lock Creek Park and Po¬ 
tomac Park, that in all there are four major flows of traffic 
past the station; that with the completion with the K Street 
over-pass a direct benefit would result as it would increase 
the flow from Virginia. Witness testified that there is no 
other gasoline site that is available that is closer to the 
Federal Triangle when coming into the City; that there 
were two types of gasoline station's leases, namely, 
straight rental and percentage per gallon rental; that if a 
lVlA* per gallon was offered and paid for a site it would 
indicate that it was a very good site. 

Q. As agent for the Standard Oil Company, state 
whether or not you ever entered into negotiations with the 



FATRICIv F. II ANN AX, ET AL. VS. U. S. OF AMERICA. 


33 


respondent, Hannan, for the purchase of a station and the 
transfer of that property—the purchase of his station! un¬ 
der consideration here and the transfer of that property, 
plus a cash consideration. A. I was authorized to do that, 
and approached Mr. Hannan. My offer was rejected.] 

Q. What was the amount of your offer? 

Mr. Bell. 1 object. 

Tlie Court. That is tins very property, is it not? 

Mr. Bell. Yes; but what he offered for it is not proper— 
if the offer was rejected and the sale was never carried lout. 


The Court. Yes. I see. The sale was never carried but? 
The Witness: Well, Hannan refused the offer, 5|our 
Honor. 

47 The Court. I shall have to sustain that objection. 

Any actual sales are one thing; but where tliere 
were negotiations for a sale which never was consunnnajtcd, 
that is another thing. 

Mr. Hannan. May 1 have an exception, if your Htjnor 
please— 

The Court. Yes. 


Witness further testified that in his opinion Parcel 5,jthe 
gasoline station, was being used for its best possible pur¬ 
pose but that the station as it stands is obsolete ini its 
equipment and as it stands is worth $45,000.00, taking jnto 
consideration the land value and the fact that it hajs a 
permit to operate a gasoline station there; that the prop¬ 
erty has increased in value since 1925. 

Q. Mr. Weller, do you think that $24,000 was too mjuch 
money to have paid for these sites in 1923? 

Mr. Bell. T object. 

The Court. The objection is sustained. 

Mr. Hannan. Exception, if your Honor please. 

On Cross-Examination the witness testified that he did 
not know what night business the station did, that there 
are four other gasoline stations in that immediate neigh¬ 
borhood, that the return on the station under consideration 
was no more than $185.00 because it takes some time fdr a 
gasoline station to become established and no Company 
will attempt to enter into a long lease and make extensive 
improvements when they had reason to believe that jtlie 
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Government would take over the property and oust them; 
That there are 3,800 square feet in the parcel which he 
values at $12.00 per foot. 

Whereupon, to maintain the issue on their part joined, 
the defendants offered Milton E. Groome, who, being first 
duly sworn, testified as follows: 

48 That he is a real estate dealer and operator of 
gasoline stations, having been a real estate broker 

since 1929; that he has sold property for gasoline stations 
in the immediate locality; that the property under consid¬ 
eration is very desirable and usable as a gasoline station, 
but the equipment is obsolete and the station susceptible of 
improvement. 

Q. In your opinion, state whether or not it is difficult to 
procure a license to occupy premises for gasoline purposes. 

Mr. Bell. I object. 

The Court. I do not see what the point is. Perhaps I am 
stupid. 

Mr. Hannan. The point, if your Honor please, is this: 
that not every piece of commercial property may be used 
for a gasoline station and that the property itself has a 
much higher value when attached to it is a license to oper¬ 
ate a gasoline station than it has without it. 

The Court. You are asking him about this particular 
piece of property, aren’t you? 

Mr. Hannan. T am asking him as an expert, who has 
secured many permits and who knows the difficulty of se¬ 
curing these permits. I am asking him whether it is easy 
or hard and how much one has to go through and how much 
one has to expend in order to get that license to operate on 
that piece of property, which, I submit, your Honor, with 
due deference, is competent evidence of the value of land 
used for filling station purposes. 

49 The Court. What do vou sav to that, Mr. Bell ? 

Mr. Bell. Suppose it was hard or easy. The land 

value would be just the same, and it would be worth just 
so much and no more. It might be hard in one case and 
easy in another case, covering a realm of speculation. In 
one case the evidence might be that it was difficult; in an¬ 
other case the evidence might be that it was not difficult. 
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Mr. Hannan. We have had no testimonv that it was > not 

* • I 

difficult. We have not a bit of such testimony in here. The 
only testimonv we have here— 

The Court. I cannot understand. I am perhaps stupid 
about this, but I cannot quite understand what it is you 
are driving at. What was the question? 

| 

The Reporter (reading): 

“Question. In your opinion, state whether or not ijt is 
difficult to procure a license to occupy premises for gaso¬ 
line purposes.’’ j 

I 

The Court. I cannot allow that question. 

Mr. Hannan. Very well; I have an exception. 

The Court. Yes. 

i 

By Mr. Hannan: 

Q. In your opinion, would the expense of a thousand dol¬ 
lars be excessive in the securing of signatures for a gasoline 
station site such as this, from your experience? 

Mr. Bell. I hate to object, but I shall have to. j 

50 The Court. I think Mr. Bell may object whenever 
he thinks a question is objectionable. 

Mr. Bell. I do not want to' object, but I have a case! to 
conduct, so I must object when T think it is necessary. 

The Court. I will sustain the objection. 

Mr. Hannan. Exception. The question was asked jin 
order to show the expense necessary to be incurred in the 
procurement of a gasoline station permit. The witness 
testified that the present shape of the parcel is excellent 
for the purpose to^ which it is dedicated; that the presejnt 
improvements have very little value and as a whole j is 
worth $37,500.00, this price representing the value fts 
though there were no improvements upon it. 

51 Q. Have you sold any property in that area? |A. 
I have. 

Q. Could you tell the Court and jury wliat property and 
the price you obtained for it? 

Mr. Bell. I object to that unless the property is identified 
and described. 

The Court. The objection is sustained. 
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By Mr. Hannan: 

Q. Could you identify the property? A. I sold or par¬ 
ticipated in the sale of the Gulf station at Twenty-second 
and Virginia Avenue in the original sale. The Gulf station 
as it now stands was bought in two separate parcels, and 
I participated in the first sale, where a station was built. 

Then, Gulf afterward bought three additional buildings 
and tore down the original station and rebuilt over the 
entire lot. 

I onlv refer to the original sale. That was in about 1030. 

Then, T sold or participated in the sale at the southwest 
corner of Twenty-first and New York Avenue. That was 
not a gas station: it was a two-story building at the time, 
which was later torn down and a one-story store put on it. 
The number, I think, was 2100 New York Avenue. 

Q. "What was the price which was paid for that property 
at that time? A. Which one? 

Q. The corner, 2100 Xew York Avenue. A. It was a two- 
storv residence when I sold it. It was a two-storv residence. 
It had colored tenants in it. Yerv little rent. It had 660 
square feet in the lot. It had frontage on Xew York Ave¬ 
nue of about 25 feet, and it came back in a triangle. It 
sold for $7,850. 

Q. Translated into dollars per square foot, approxi¬ 
mately how much is that? 

52 Mr. Bell. 1 object. That question is not suscep¬ 
tible of an answer. That property had a building 

on it. 

The Court. Of course. 

By the Court: 

Q. When was that? Have you a date here? A. It was in 
1926, I think. 

Q. 1926? A. Yes. The building was demolished. 

The Court. That is pretty far back. That was fourteen 
years ago. 

Bv the Court: 

Q. Where was the property? A. Twenty-first and Xew 
York Avenue. 

Q. That is pretty far back. A. Yes, sir. 
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I 

i 
I 

I 

The Court. Of course, if it is a property in suit, I have 
always held that you can trace the history of that property 
back a reasonable time; but I doubt if a sale fourteen y<^ars 
ago of property not the property in suit is admissible, i 

Mr. Hannan. May 1 ask a question to show why I tlliink 
that would be admissible? 

The Court. Yes. 

Q. In your opinion, Mr. Groome, has the property in tjliat 
area depreciated or increased in value since 1926? 

The Court. 'Well, now, that is not a proper question, j 

Mr. TIannan. Your Honor, if it has not depreciated, if 
it has increased— 

The Court. Now, T am ruling that it is not a 
question, and you will have to accept my ruling. 

Mr. Hannan. Very well. May 1 have an exception to 
your ruling? 

The Court. Yes. 

53 Bv Mr. Hannan: 

Q. Mr. Groome, in your opinion, has the property 
question, that is, parcel 5, increased in value since 1925? 

The Court. 'Well, now, that is the property in suit. T 
is a different thing. 

The 'Witness. T think that property has increased 
value. T might add that in that area very nearly all 
properties have increased in value. 

On Cross-Examination the witness testified that he 
not take into consideration the income from Parcel 5,! in 
making his valuation; that the North side of the strjeet 
presents a better location than the South side; that tjiis 
site has good visibility; that the Shell Oil Company prob¬ 
ably did not renew its lease because they figured that tljev 
did not want to build up a good business only to havcj it 
taken over; that he had sold a site for a gasoline station 
at 22nd and Virginia Avenue in 1930, for $34,500.00; tliat 
the property consisted of three small brick buildings ion 
approximately twenty-four hundred feet of ground; that 
the buildings were immediately removed. 

Whereupon, to maintain the issue on their part jointed, 
the defendants offered Charles F. Cashell, who, being first 
duly sworn, testified as follows: 
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That lie is an employee of Department of Vehicles and 
Traffic, District of Columbia Government, and had with 
him records coverin'*- the traffic flow on Virginia Avenue 
from periods in 1932 to 1938. The witness testified that a 
count made at 22nd and Virginia Avenue on June 2nd, 1932, 
from 8:00 A. V. to 12:30 P. M., and from 3:30 P. M. to 
0:00 P. M., showed six thousand one hundred and forty- 
two vehicles: this is the earliest count available. The latest 
count was made on June 20. 1938, 8:00 A. M., to 1 :00 P. M., 
and from 3:00 P. M. to 6:00, a period of eight hours which 
shows a total of eight thousand four hundred and 
54 twenty vehicles, or an increase of two thousand two 
hundred and seventy-eight cars. 

Whereupon, to further maintain the issues on their part 
joined, the defendants recalled Milton E. Groome, who tes¬ 
tified as follows: 

That the parcel of land which ho sold at 22nd and Vir¬ 
ginia Avenue for a gasoline station, testimony on which 
was given heretofore, brought approximately $14.00 per 
square foot. 

'Whereupon, to further maintain tin* issue on their part 
joined, the defendants called Edward R. Whitman, who, be¬ 
ing first duly sworn, testified as follows: 

That he is Fiscal Manager of the Public Buildings Ad¬ 
ministration of the Federal Works Agency, and as such 
negotiated for and completed the purchase of properties 
for what is generally termed the War Department site. 
That in compliance with a subpoena he brought with him 
contracts of sale and instruments relative to the purchase 
by the United States, by private sale of Lots 29 and 30, in 
Square 87: that said lots are improved by premises 2102 
and 2104 New York Avenue. Whereupon the following 
ensued: 

“Q. What was the purchase price paid by the United 
States for those properties? 

Mr. Bell. I object. 

The Court. On what ground, Mr. Bell? 

Mr. Bell. I object, first of all, because it was in com¬ 
promise with the pending condemnation proceedings and, 
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in the second place, the property has no basis of compari¬ 
son with a gasoline station at the corner of Twenty-jfirst 
and Virginia Avenue. 

In the first place, sale to the Government is admissible 
only if it can be shown that it was such a sal<j» as 
55 would fall in the category of a sale between a wiljling 
purchaser and a willing seller, as any other sale.. 

Here we have the gentleman in the situation where prop¬ 
erty is being acquired for a new "War Department Building. 
Xow, what circumstances lead this gentleman to accept or 
reject the price of the proffer—whether it was becaus<j> he 
was anxious to get this case closed out in order to get this 
building construction under wav—I have no wav of knjow- 
ing; but certainly it is a very dangerous criterion to estab¬ 
lish in evidence, where the property itself bears no bgsis 
of comparison to the gasoline filling station and has inot 
even been described. 

The Court. Of course, it must be described. 

Hr. Bell. And I object on general principles, because it 
is a sale made to the Government in settlement of pending 
litigation. 


Mr. Hannan: The Court of Appeals, in the Home (for 
Incurables case, in Go Appeals at page 150, has stated that 
in condemnation cases akin to this the respondent or (the 
petitioner who owns the property may introduce evidence 
of the purchase price paid by the Government, both by the 
Government of the United States and the Governmentj of 
the District of Columbia, for surrounding property, to sh;ow 
value, just as any other sale could be shown; but taking ilito 
consideration, in answering Mr. Bell’s objection, that par¬ 
ties sell under compulsion, that they must sell, that is noth¬ 
ing for him to urge in opposition to this; but the Court;of 
Appeals holds, rather, that it is enough to hold out the evi¬ 
dence on the part of the Government of such sales. 

So, under that case, this evidence is admissible by tjhe 
owner who wishes to look around and see what tjhe 
56 United States Government has paid for property jin 
that area, although the Government itself could not 
introduce such evidence because it is plain that that is sold 
under compulsion. 

It certainlv would not be something that the Government 
could urge, but it is very readily seen why even at a forced 


i 

I 

i 
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sale a property owner could introduce evidence of what the 
United States Government paid for ground in the same 
area. 

Previous to this time I made an offer that I would bring 
in testimony showing a certain price per square foot paid 
in the area. This is in substantiation of that offer. It is 
not a private sale: it is by a private seller to the Govern¬ 
ment, under compulsion. 

The Court: It is a sale to the Government; I understand. 

In these cases where the Government has acquired title 
to property, I think the consideration has always been ex¬ 
cluded from consideration by the jury, has it not? 

Mr. Bell: Well, that is not strictly so. Tn the case of the 
Washington Home for Incurables, I am quite familiar with 
the circumstances. That was a case where, out near Tilden 
Street, the District of Columbia was condemning a school 
site: and my recollection of the facts is that they had bought 
adjoining property at a certain price and that certain ad¬ 
missions, as T recall, had been made showing that the Dis¬ 
trict officials considered that to be a good price and a fair 
price for this other piece that they had bought. I may be 
overstating that a little, but that is my recollection of 
o7 the case. Under those circumstances the Court of Ap¬ 
peals held that the sale might be admitted as an 
admission on the part of the officials of the District of Co¬ 
lumbia. 

But where you have a case, here, of totally dissimilar 
property, regardless of whether or not it is bought by the 
Government, I do not see where that is admissible. 

The Court. Well, in these cases we have generally ad¬ 
mitted sales of other property within a reasonable distance; 
but of course the property has to be described so that we 
can see what weight is to be given to it. 

By the Court: 

Q. Are you familiar with this property—the description 
of the property? A. Xot sufficiently, your Honor. 1 could 
not bring out its real value. 

Q. You could not describe it ? A. Xo, sir. 

Q. What do you have in your hand, there—just the deed? 
A. I have just the deed your Honor. 
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Mr. Hannan. It is shown in the plat, that the Govern¬ 
ment has provided the jurors here with, that that parcejl of 
land is there; the area is shown there and everything. 

i 

(The plats were examined by the Court and jury.) 

Mr. Bell. You have not pointed this out yet. 

Mr. Hannan. Yes. 

Mr. Bell. Where? 

| 

(There was discussion between counsel, off the record.) 

The Court. I am inclined to think it is admissible. 
58 Mr. Hannan. If your Honor please, I have sent jfor 
the authority; and that speaks best, 1 think. 

I disagree with Mr. Bell entirely. 

Mr. Bell. The Court is ruling with you, 1 think. 

Mr. Hannan. I do not want to have any doubt in the 

* j 

Court’s mind. 


By the Court: 


Q. Does the deed describe the property by metes ^nd 
bounds, I suppose ? A. Yes. 

(J. It does not show the buildings on it? A. Lots 29 <jnd 
30 in Edward T. Forrester’s subdivision of original lot £j in 
square 87, as per plat recorded in liber number 19, fdlio 
152. 


Q. What is the date of the deed? A. May 22, 1939. 
Q. 1939? A. Yes. 

Mr. Bell. May I shorten this by asking a question? 


Bv Mr. Bell: 


i 


Q. Do you know what property that was? A. It is 2102 
and 2104- New York Avenue, Northwest, on the south s^dc 
of New York Avenue, next to the corner—as I recall; a 
grocery store and liquor store. 

Mr. Bell. There you have it, if your Honor please. 
Here we have a sale which is onlv admitted on the theoiry 
that it can throw some light on the value of the property 
being condemned. It develops that the improvements pn 
this property are a liquor store. 


Bv Mr. Bell: 

Q. What else, Mr. Whitman ? 


i 

I 


A. A Grocery, I think.! 


1 
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The Court: Mr. Bell, there arc some other prop- 
59 erties involved in here besides this gasoline station. 

Mr. Bell. Only residences. 

Mr. Hannan. With first commercial zoning, if your 
Honor please. 

The Court. In every case of the sale of property, Mr. 
Bell, where the sale is introduced in evidence, the property 
may not be improved in exactly the same way as the prop¬ 
erty in suit is improved. 

Mr. Bell. Oh, 1 realize that, sir. 

The Court. You realize that, of course. 

Mr. Bell. But where we have no basis for comparison, 
whatever, I think your Honor could take judicial notice that 
the value of a liquor store has nothing to do with the value 
of a gasoline station. 

Mr. Hannan. \Ye are looking at values for commercial 
purposes. 

The Court. Well, the value of a building used for a place 
for liquor sales would not necessarily exclude it. 

Let us see your case, please. 


(The law book was examined by the Court.) 

The Court. Is this sale that we are considering involved 
in this same proceeding? 

Mr. Hannan. Yes, your Honor. 

Mr. Bell. Not in this condemnation proceeding. 

The Court. That is what 1 am inquiring about. 

Mr. Bell. Xo, Sir; this is a purchase that was made for 
the same purpose, but this property has been bought by the 
Government and has been taken out of the condemnation 
proceedings. 

The Court: Was it originallv taken for the same 


GO 


purpose 


Mr. Bell. For the same purpose; yes, sir. 

The Court. It is one of the properties involved 
in this project? 

Mr. Bell. That is correct, sir. 

The Court. And the property owner offers the sale in 
evidence, and the gentleman objects on the ground that the 
property is dissimilar? 

That was the onlv ground I heard vou state, Mr. Bell. 

Mr. Bell. Yes, on the ground that it is dissimilar and also 
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on the ground that there is nothing to show this sale was) an 
open-market sale, openly arrived at. 

The Court. Well— 

Mr. Bell (interposing). And I have a third. 

The Court. Well, could we have, against it, that the 
property owner was compelled to take less than it \l*as 
worth, to avoid the condemnation proceeding? 

Mr. Bell. Well, you could argue that the Government 
was forced to pay more. 

The Court. What is that? 

Mr. Bell. I say it can well he argued that the Govern¬ 
ment was forced to pay more in order to get this project 
concluded speedily. 

You see, there is a declaration of taking in this cajse. 
This property has been in the possession for months and 
months and months. I 

Mr. Hannan. Your Honor, 1 see that of no moment he)*e, 
in the valuation of this property sold to the Government^ 

That case establishes the position, your Honor, that the 
Government cannot pay out sums of money for one piece jof 
property in the surrounding neighborhood and cry when 
they are called upon to explain whether or not thjev 
61 considered that a just sum, at a later hearing such 
as this case. The Court of Appeals says they can¬ 
not be in those two positions at the same time, and it jis 

only reasonable. 

• 

Mr. Bell. Well, I am objecting to this sale, on the ground 
that this property has no basis of comparison with the gasio- 
line station. 

The Court. We have to have some evidence to show wlipt 
kind of property it was—whether it was vacant property, 
and to show the dimensions, and all that. 

Mr. Hannan. We have it, your Honor. 

The Court. You have it. 

Mr. Hannan. We have it. It has been given: It wjjis 
occupied as a liquor store and as a grocery store. It wgs 
a brick dwelling occupied as a liquor store and a groceijy 
store. It is comparable; it is first commercial property. 
The property that we are considering here is first conji- 
mercial property. 

The Court. Are the dimensions here? 
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Mr. Hannan. The dimensions are before the jury (indi¬ 
cating- the plat)—I ought not to point them out; Mr. Bell 
objects to that. 

The Court. What do you mean ? 

Mr. Hannan. They have before them a plat containing 
these two parcels? 

The Court. It is? 

Mr. Hannan. It is so close that it is on the same parcel, 
and something that we are talking about today; and it is 
absurd for counsel to argue that its value has no relation 
to the value of land in the same square. 

Mr. Bell. Now if your Honor will admit this sale, I 
object to it on the ground that the production of two 
(12 isolated sales of property to the Government is no 
criterion of the values paid by the Government on 
these two squares; and 1 object to their introduction unless 
every single sale to the United States Government is pro¬ 
duced and introduced here, to show the general level of 
prices paid throughout the entire three squares; and then 
l will have no objection. 

The Court. We cannot do that. 

i am going to admit it. 

Mr. Bell. I take an exception. 

The Court. Yes. 

By Mr. Hannan: 

Q. Mr. Whitman, what was the sale price of that parcel 
in April of last year—1939? A. For lots 29 and 30 in 
square S7 the Government paid thirty-three thousand dol¬ 
lars. 

Q. Thirtv-three thousand dollars? A. Yes. 

Q. Do you know the footage—the area? 

The Court. You said that is right on the map here? 

Mi-. Hannan. It is, and the jury has told me what it is.” 
(Transcript 126 to 136). 

In the hearing of the above-entitled cause, in District 
Court Xo. 1 before Chief Justice Alfred A. Wheat, the fol¬ 
lowing proceedings were had out of the presence of the 
jury, on Wednesday, May 20th, 1940. 

“Tlie Court. You know that yesterday afternoon we had 
this question of sales to the Government and of prop- 
63 erty that they had purchased. I was considerably dis- 
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turbed about that, and I considered it a long time last 
night. I may have been wrong. I know in other cajses 
that we have had, where the Government has acquired title 
to lots that were included in the petition, they were received 
in evidence; but 1 am a little contused about this situation. 

Was the jury charged that the consideration paid should 
not be considered bv them ? How does this case differ frjom 
these other cases of sales where the Government has pur¬ 
chased property, which was allowed to be received in Evi¬ 
dence ? 

Mr. Bell. 1 think it differs in this respect: In the case 
of the Washington Home for Incurables, the District! of 
('olumbia Commissioners acquired this other property soine 
time before the condemnation case came up, in which \.he 
prior sale was admitted in evidence; and the property, jhe 
sale of which was admitted in evidence, was not acquired 
for the same project. It was simply another sale to the 
District of Columbia. The sale was consummated apd 
closed, and that was the end of that. 

Then some time later the District of Columbia came alojng 
and filed a condemnation suit for property right in the sahie 
neighborhood, but that was subsequent. 

We had never had this situation come up before, because 
usually the prices at which the Government has been alj>le 
to buy the property are not desired to be put in evidence 
by property owners’ counsel who are contesting the value. 
So far as I know, this is the lirst case that I have been con¬ 
fronted with, in which sales to the Government for the 
same project have been presented. 

G4 I am objecting to it on the ground that the Wash¬ 

ington Home for Incurables case is distinguishable, 
because in that case the sale that was admitted in evidence 
was not for the same project; and I am objecting to thejse 
sales on the additional ground that the sale of a liqu<j>r 
store or a grocery store shows no comparability whatever 
with the property here under consideration, as an evidence 
of value, namely, the gasoline station, all the other prop¬ 
erties in the case being either residences or vacant land.! 

The Court. Of course, these sales cannot be considered ps 
sales to a purchaser willing but not compelled to buy, froin 
a seller willing but not compelled to sell. That is tlie 
standard. S 
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Mr. Bell. I would look on them so. The Government has 
either got to buv or condemn—one or the other. 

The Court. The Government has got to buy it; the Gov¬ 
ernment has got to get it in some way. 

Mr. Bell. Yes. 

The Court. And the settlement has got to be either by 
condemnation proceedings or by voluntary agreement. 
That looks very much to me like a case where a compromise 
might exist. 

I understand that a man whose property is going to be 
taken has got to part with it, and he might be willing to 
sell it rather than to go to the expense of defending a con¬ 
demnation case. 

Mr. Bell. And by the same token, the agencies of the 
Government might in some instances be willing to boost 
their prices a little, to keep these properties out of con¬ 
demnation. 

Your Honor notices the number of properties that have 
been bought in this proceeding; but there is a limit 
65 to which they might go, and they cannot boost them 
beyond reason. 

It might be that in some cases we might be willing to 
stretch it beyond what might be considered a proper price, 
just to get the building under way. 

The Court. And on the other hand the property owner 
might be willing to take less. 

Mr. Bell. Entirely so. 

The Court. The parties are not willing, I judge? 

Mr. Bell. To mv mind it does not meet the test that has 
always been laid down, of a sale between a willing seller 
and a willing buyer with no compulsion on either side. But 
as I say to your Honor, this is the first case where a prop¬ 
erty owner has sought to prove it; because usually the Gov¬ 
ernment would be delighted to put in evidence sales to it. 

But we have never tried to do so, because we have always 
maintained this attitude. 

The Court. 'What do vou sav? 

% * 

Mr. Hannan. I see no distinction in principle, your 
Honor, between the case I submitted vesterdav and the case 
we have here at hand. 

In that case it is true, as Mr. Bell states, that the Gov¬ 
ernment of the United States and the District of Columbia 
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Government both had acquired different parcels of ljand 
in the immediate neighborhood at a previous time. It jwas 
not enough of a previous time to discredit those sales, any 
more than another private sale. 

There is that case, counsel—just as I—sought to intro¬ 
duce those sales in a condemnation case, just as this.' It 
was not exactly the same land. As a matter of fact, it was 
very, very poorly situated land, compared to the land that 
is in question. 

GG The Court. This is land actually involved in this 
project. 

Mr. Hannan. So much the better. 

The Court. And you and T saw in the paper, T suppose, 
the picture of the apartment house that is going to! be 
wrecked. 

Mr. Hannan. It has been wrecked, I suppose, by nowj. 

The Court. Well, they said they were going to put dyha- 
mite under there and blow it up. 

Mr. Hannan. But, your Honor, that does not distinguish 
the case—just because it is being taken in the same pro¬ 
ceedings. It is not, rather, the probative force of that 
evidence—just what that would do in aiding a jury or ajid- 
ing anyone assessing the value, in determining what jhe 
value was? j 

If the United States authorities thought in their gcjod 
judgment that that property was worth $22.30 a square 
foot, and therefore paid that for it—and as the Home for 
Incurables case says—the fact that they did pay that denies 
them anv chance to sav that thev did not think that \\|as 
the value; it says they are estopped; either they were aid¬ 
ing in bad faith and favored somebody with the payment 
to them of that amount, or else they were acting in gobd 
faith and followed their own judgment and thought tl}at 
that property at that time was worth it. 

So its probative value, I submit, your Honor, is excellent. 

Mr. Bell says that the test for value is what a seller who 
does not have to sell would sell for to a buyer who does not 
have to buy. 

The Court. A willing purchaser and a willing seller, 
without any compulsion on either side. 

G7 Mr. Hannan. Exactly. 
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The Court. That is different from a compromise of a 
matter that is in litigation or is about to be in litigation. 

.Mi-. Hannan. That is a very salutarv rule; but is not 
this case so much stronger? Here is a man who is not a 
willing seller, unless he gets somewhere near his price; but 
lie knows that the Government is standing behind him with 
a big stick, and he has to hand it over. 

The Court. Well, just what you said indicates that it 
may not be a fair test in value. 

Mr. Hannan. Well, what did the Court of Appeals say 
about it? Didn’t the Court of Appeals say that it is not 
in the mouth of the Government to say that, ‘We compelled 
this man to sell, and therefore"—what ? Therefore what ?— 
‘he may have sold for less than lie ordinarily would have 
sold ?’ 

But then doesn’t that make the Government's position 
less strong? 

The Court. You know we have the old question in con¬ 
demnation proceedings of different rules in different states. 
Usually the sales involved become collateral issues. 

Xow, this sale which vou had here vesterdav involves a 
number of collateral issues. In the first place, there is the 
issue of compulsion. In the second place, there is the issue 
of unsimilarity. My recollection is that in most of these 
Government cases which we have had, the property was 
vacant. I do not know that that makes so much difference. 

Mr. Bell. It was in the Home for Incurables case; yes, 
sir. 

GS Mr. Hannan. If your Honor please, taking that 
last unsimilarity, I submit to your Honor that it 
would be imposiblc to find a square or four squares filled 
with gasoline stations. 

The Court. Oh, of course. 

Mr. Hannan. Why, of course it would. 

The Court. But it is the value— 

Mr. Hannan (interposing). For what other reason would 

vou admit other testimony of sales? 

• « 

The Court. The issue here is the fair market value of 
this property. 

1 have a way of looking at things in rather a practical 
way: and 1 look out at that square, over there, just north 
of the building. The value of that vacant land in there is 
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quite different from wliat that Police Court Building is 
worth with the building on it (indicating), or the old Ac¬ 
counting Office. 

^ * j 

Mr. Hannan, Your Honor, isn’t that the reason why j we 
have a jury, for the jury to weigh in their own minds! to 
take each element and subtract and add as thcv will?; I 

* i 

submit, your Honor, that if this evidence is incompetent} to 
show the value of that tilling station, then no evidence is 
competent to show the value of that filling station but filling 
station property. 

Here was a piece of property just one block away— 
exactly one block away, just across the street from the very 
square that is being taken. It is situated on New York 
Avenue, which is nowhere near the arterial highway that 
Virginia Avenue is. Virginia Avenue is a real arterjial 
hgliwav, but New York Avenue ends over at Twentv-fifth 
Street and runs into a wall—it is a blind street. It. ends 
over at Emergency Hospital, at Seventeenth Street, ajnd 
runs into the State Department there. It is just gn 
09 interim, there; it is not a thoroughfare; it is of less 
value than the widely traveled thoroughfare. 

And why property in that street just a block awayj— 
although not a filling station—is not admissible, I cannot 
see, any more than I can see that a house next to it or! a 
store next to it or an apartment house site next to it jor 
anything next to it would not have some relationship or 
would not have some relation to the value of the land jin 
cont roversy. 

Is vour Honor now stating the diflicultv—that this lis 
such dissimilar property that the jury is not going to be 
allowed to consider it? If so, your Honor, 1 submit—aiiid 
1 dare say that the Government witnesses who are here jto 
testify will be disqualified in fifty per cent of their testi¬ 
mony, because it likewise is based on sales of houses <pr 
stores or vacant lots in that territory: After all, it is tl|ie 
jury’s idea; what makes up for a store, and what is the 
difference between a filling station and a store, what is the 
difference between a filling station and a house, what is the 
difference between a filing station and an empty lot? 

The Court. Well, that does not impress me so much hs 
this question that the parties were not dealing with each 
other at arm’s length. They were acting under some forpi 
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of compulsion, and it does not seem to me that it is really 
evidence of the fair market value, like a sale made between 
people who were willing but not compelled. 

Well, I think that I will have to exclude it. I think I 
shall have to exclude it and have it stricken out. I doubt 
if it is proper. Of course, 1 may be wrong; but I have given 
a great deal of thought to it. 

70 Mr. Hannan. Your Honor, would you reconsider 
the case— 

The Court (interposing). If this were admissible, why, 
then every other piece of property that the Government has 
bought in this proceeding, I suppose, would be admissible. 
That would not be, in my opinion, evidence of the fair mar¬ 
ket value as between people who were willing but not com¬ 
pelled and not acting under any compulsion. 

On that ground 1 rule I shall have to exclude it. 

Mr. Hannan. Your Honor, you are mindful of this case 
(indicating) l 

The Court. Yes. I have it in mind. 

Mr. Hannan. May I have an exception, your Honor? 

The Court. Surely.” 

Whereupon, to further maintain the issues on their part 
joined, the defendants offered in evidence the testimony of 
Patrick F. Hannan, who resumed the stand and testified as 
follows: 


Parcels 2 and 3, composed of Lot 35 and 805 in Square S3, 
were purchased in 1925 for $3,563.57, $63.57 having been 
paid for Lot 805, the same being a strip of land adjacent to 
Lot 35. The witness testified that the costs of improve¬ 
ments thereon total $1,000.00, that the property is zoned 
First Commercial and today is worth $6,000.00; that he 
values the ground at $5.00 a foot. Witness thereafter tes¬ 
tified regarding Parcel 8, being 2143 D Street, X. W.; that 
he purchased it in 1930, for $3,000.00; that it was a brick 
house and very delapidated; that he put in improvements 
costing approximately thirteen hundred to fifteen hundred 
dollars; that it rented at $35.00 per month. 

On cross-examination, witness testified that whereas he 
had testified the day before, that he had expended 
71 $750.00 improving Parcel Number 3, on recollection 

he found the amount to be a thousand dollars; that 
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he did not consider $360.00 a year a proper return on 
$6,000.00; that he did not intend to leave the house as it ivas, 
but to improve it as a store, although it had not bceni im¬ 
proved from 1025 to 1939. The witness testified that 
72 lie was aware of the fact that he was asking* an a\yard 
of $91,000.00, for property for which he paid 
$40,500.00, not including* incidental repairs. 

Q. At that time what was the state of that neighborhood 
in genera]—that whole neighborhood—bounded by Virginia 
Avenue, Twentieth Street or Nineteenth Street, and what is 
now Constitution Avenue, and the Naval Hospital on;the 
other side ? What was the state of that property? A. Why, 
it was all in a very poor state. Everything was not built 
around there and hadn’t any— 

********* \ * 

i 

Q. In your estimation, have those properties cnhance(|l in 

value in 25 years ? A. Yes, sir. 

* 

Whereupon, to further maintain the issue on their jiart 
joined, the defendants offered in evidence the testimony of 
Freda M. Worden, who, being first duly sworn, testified: as 
follows: 

That she was formerly engaged in the real estate business 
in the District of Columbia, and had purchased and sold 
property in this area; that she had personal knowledge! of 
the sale of 2102 and 2104 New York Avenue, N. W., in 19f25, 
for $12,500.00. 

Q. Tn your estimation, have the values of the properties 
in this area improved since 1925? A. Greatly. How coifild 
they help but improve? 

Q. You say “greatly. How could they help but improve;?” 
What is the reason you give for that A. The numberiof 
buildings, the number of people, the opening of that bridge 
—Key—not Key bridge; what is the name of that bridge? 

Q. Memorial Bridge? A. Memorial Bridge. All in tljat 
section. People come there and use Twenty-second Street 
as a thoroughfare right up to Massachusetts Avenue and 
right up through the park to Chevy Chase, and all out jin 
that section; and coming down this way to Constitution 
Avenue, a great many in our office use that highway cvejry 
day going back and forth. 
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73 Q. At the present time does that area present the 

same picture it presented when you were dealing 

down there in these properties? A. Quite different; they 

are verv much better todav. 

» • 

Q. "Would you describe generally that area at that time? 
A. Well, just an area with a lot of little old brick houses and 
a few frames and tumblcd-down sheds. It was the value of 
the future that lav there. T think there were a few of us 
that saw it, not so many. 

A great manv said to us at that time, “Whv do vou be- 
come interested in that section of the city?” It had future. 
It was temporary. Government buildings were not going 
to stay there forever. It is a sort of gateway to the park 
and the Potomac River. I could just see it booming some 
time to come, because the city has only so many square 
acres. 

There was further evidence adduced by the above named 
witness and by George R. Linkins, who testified in part as 
follows: 


Q. Has it been your experience that this property has in¬ 
creased materially in value since 1025 ? A. Yes, it has. The 
whole section has increased on account of the improvements 
which have been graduallv coming in there, bv the new Gov- 
eminent buildings bringing people into the neighborhood— 
prospective buyers and prospective dwellers. 

The whole section is improved all south of the Avenue and 
west of Seventeenth Street. 


74 F. Eliot Middleton was called as a witness bv and 
on behalf of the United States, and being first duly 
sworn was examined and testified as follows: 


Direct Examination 

By the Assistant Clerk: 

Q. What is your full name, please? A. F. Eliot Middle- 
ton. 

By Mr. Bell: 

Q. You are Mr. F. Eliot Middleton ? A. Yes, sir. 

Q. What is your occupation? A. Realtor. 

Q. Where is your place of business? A. In the Invest¬ 
ment Building. 
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Q. IIow long have you been located there? A. In that 
building? 

Q. Yes. A. About eleven years—twelve years. 

Q. At the present time what is the nature and character of 
your business? A. I do a general sales business—lidmes 
and investments and some land, and I do a great deal of 
appraising. 

Q. You say you do a great deal of appraising? A. Yes, 
sir. 

Q. How much of an oflicc force do you maintain? A. I 
have four salesmen and two clerks. 

Q. And you are the head of the office— A. (Interposing) 
Yes, sir. 

Q. (Continuing) on your own responsibility?: A. 
75 Yes, sir. 

Q. You have stated that you do a great deajl of 
appraising. Will you outline some of the clients who regu¬ 
larly retain you to make appraisals for them? A. Well, 
there is the New York Life Insurance Company, the Pru¬ 
dential Building Association, of Washington; the Fidelity 
Mutual Life, of Philadelphia ; the Mutual Life, of New Y<j>rk; 
the Midland Mutual, of Columbus, Ohio; the Jefferson 
Standard. I 

Q. That Prudential is the Prudential Building Associa¬ 
tion here in this city? A. Yes, the Prudential Building jAs- 
soeiation, here in Washington. 

Q. Yes? A. T may have missed one; there are several 
that T represent. 

Q. Have you appraised for the American Security and 
Trust Company? A. Yes, sir. 

Q. And to refresh your recollection, since you do not seem 
to recall it, how about the Rust Company? A. Yes, qhite 
often for them. 

Q. I should like to offer this paper to you, if there isj no 
objection, to refresh your recollection about some of jthc 
others. 

Mr. Hannan. No objection at all. 

(The paper was examined by the witness.) 

By Mr. Bell: 

Q. Who are some of the other clients for whom i'ou 
7b regularly appraise? A. I have done work for jthe 
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Equitable Life Assurance Company of New York, the 
Home Life of New York, the Union Labor Life, the Mort¬ 
gage Guaranty Company of Baltimore, the Security Savings 
and Commercial Bank, locally, the Washington Railway and 
Electric Company, the Potomac Electric Power Company, 
the Union Trust Company, the McLaghlen Bank, the Chem¬ 
ical Bank and Trust Company of New York City, the Kes¬ 
wick Corporation, the Arundel Corporation of Baltimore, 
many individuals for income tax purposes and inheritance 
tax purposes, those seeking loans from the R. F. C. 

I have been appointed by this Court in a number of estate 
appraisals; I have represented the Commissioners of 
Montgomery County in condemnation proceedings in the 
Maryland Circuit Court and also the court in Baltimore. 

T think that about covers it. 

Q. Are you a member of the Washington Real Estate 
Board? A. Yes, sir. 

0. What offices have you held with that board? A. I 
served two years, in 1928 and 1029, on the Appraisal Com¬ 
mittee. Several years later I served on the Board of Di¬ 
rectors, then the Executive Committee, the first and second 
vice presidents, and president. 

Q. In what year were you president? A. 1935 and 1936. 

And I served last vear and am serving this vear on the 
Appraisal Committee. 

Q. You are on the Appraisal Committee at the 
77 present time? A. Yes, sir. 

Q. And you were, last year? A. Yes, sir. 

Q. What preparation, particularly, have you made to 
testify with regard to the properties involved in this case? 
A. I have known the area for a number of years. I first 
started an investigation of sales there approximately ten 
or twelve years ago. I think the first case in which I ap¬ 
peared for the Government—and in order to do that it was 
necessary to investigate some sales—was about 1929; and T 
think it was the Public Health Service site—either that or— 
what is the other building there on Constitution Avenue, 
there where there were two restaurants in that block at the 
time? 

Air. Hannan. The Federal Reserve Building? 

The Witness. Yes, the Federal Reserve. That is what I 
am trying to think of. 
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At that time I was acquainted with a number of sales in 
the neighborhood. 1 have kept a pretty close touch on it 
since. 

When I was in business with my former partner—or|the 

corporation, rather, of Hedges and Middleton, we did some 

business in the neighborhood. Mi 1 . Groomc was with u$ at 

the time he sold that Twenty-first and New York Avenue 

corner that he mentioned vesterdav. 

; * 

And then we also sold in that same block three stores to 
Mr. D. J. Callahan. 1 have the dates of that transaction and 

i 

the amount. 

Q. Of what do parcels 2 and .3 consist' A. Parcel 2 con¬ 
sisted of a small alleyway, 3.9 feet wide by 47.19 feet on <jmc 
line and 51.86 feet on the other, a total area of 193 
78 square feet. That is immediately west of parcel 3, 
which is lot 35, premises 2132 Virginia Avenue. The 
improvements there consisted of a two-storv brick dwelling, 
no cellar, and a one-story brick addition at the rear. r Ijhe 
front had recently been painted red. On the first floor wbre 
three rooms; on the second floor two rooms. 

There was no heat. It had electrieitv and also gas, butjno 
bath. There was water in the kitchen ; a toilet in the vard— 
a metal shed in the yard, containing a toilet. 

The general condition of the property was poor when 1 
examined it that time. It was rented. 

This is information obtained from the tenant when I In¬ 
spected it: On August 1, 1938, it was rented for $25.50, and 
on December 6, 1939, it was rented for $31. 

Q. So, it was rented for more in December than it wasjin 
August? A. Yes. The last tenant moved in in April, 19.1*9. 
They had been there from April to December at a rental jof 
$31. Previous to that the tenant was paying $25.50 a month. 

Valuing those two pieces together, T place a total value bn 
the two of them of $3,900. There are 985 square feet in tjhe 
two of them, which I value at $3 a foot, and the improve¬ 
ments at $950, a total of $3,900. 

Q. Assuming that parcel 2 is in different ownership froim 
parcel 3 and that the two properties could not be used tjo- 
gethcr, how would vou then value them? A. I think tliev 
would be divided up as $580 for the small alley—just | a 
minute. T have added them together; I thought that 
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79 was the way it was going to be treated. There would 
be some proportion of values. 

1 do not see any reason for making any distinction in them, 
and that would be $3,430—I think I would make it $3,300 for 
parcel Xo. 3, and $600—they are both in round figures—for 
parcel Xo.—wait a minute; that isn't right. 

(After a pause) That is right: $3,300 for parcel 3 and 
$600 for parcel 2. 

(,). What, in your opinion, is the best use for that prop¬ 
erty* A. I think probably the only thing that it could be 
used for by itself would be a one-story store. 

Q. Have vou in vour valuation given this the benefit of 
its commercial zoning? A. Oh, ves, ves. 

7 » 7 * 

Q. Pass now to parcel 5. Will you describe that? A. 
Ves, sir. Parcel 5 consists of lots 45,46, 47,48, 49, 50, and 51. 

It contains a total of 3,750.45 square feet. It is now im¬ 
proved with a gasoline station, a two-story brick building, 
on it. 

The first floor is used for a sales room and has a concrete 
floor. The second floor is used onlv for storage and has a 
frame roof. It has there a small wooden stairwav leading 
from the first to the second floor. 

On the first floor there was one toilet and one wash basin. 
It had plastered walls. The ceiling was partly plastered. 

There was no heat in the building. It has electric light. 
SO In my opinion, the property—the improvements arc 
in generally poor condition. 

Q. What do you think of that property as a gasoline sta¬ 
tion site? A. It is about—it has one good feature to it, and 
that is the visibility for a gasoline station, which is usually 
desirable. However, I do not think it is on the proper side 
of the street. That is partly evidenced by the improvement 
with gasoline stations on the north side of the street, which 
is far superior to the south side. In other words, it is the 
going-home side. 

The wav T view it is that while Virginia Avenue is a tho- 
roughfare, it is a thoroughfare mostly for Government em¬ 
ployees who are not very anxious to buy gasoline in the 
morning when they are going to work. As a rule, they just 
about get there on time, though there might be a few who 
leave early enough to buy their gas. 

The majority of the shopping in all lines, not only in gaso¬ 
line, but in all retail business, is done on the way home. I 
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think that is generally recognized by most of the real esljate 
men. 

The grade is not particularly good. The grade of D Street 
is considerably below Virginia Avenue, although the drive¬ 
way can be used. The point out there—One of the features 
of the corner gasoline station as a rule is to acconnnodjate 
a great many cars, if you have need for it. It has suffieijent 
ground. Here thev have a total area of 8,750 feet. The 
up-to-date gasoline stations try to obtain a good deal mOre 
than that. Very few of them acquire it today with an ajrea 
that small. 

D Street is a blind street; it stops at the Naval Hospital. 
81 By the Court: 

Q. What street? A. D Street; it stops at the Naval Tljos- 
pital. 

There is no night business there worth talking about! at 
any of the stations. I have, since 1 was employed in this 
case, and even in the Procurement Division employment, 
noticed on a number of occasions at night that there is prac¬ 
tically no traffic on Virginia Avenue. It is so small tljey 
have turned the lights off—all except the one at the confer 
of Twentv-second Street, which stavs on, T think, until mid- 
night. But all the other lights are turned on at dark wjtli 
just flickers. That is the same system that they use in jjill 
the rest of the city after midnight. 

So, there is very little night business that can be got thejre. 
T do not think it is particularly desirable for a gasolijne 
station, although it has been occupied as such for some tiiqe. 
The rent that is obtained on it does not indicate it to be a 
very valuable site for that purpose. 

By "Mr. Bell: | 

i 

Q. How many stations are on the north side of the streejt? 
A. Well, right across from this is Doc White’s. Then there 
is the Gulf at the corner of Twenty-second; and going on jip 
the Avenue there is—this is on the north side—an Esso sta¬ 
tion, a Lord Baltimore station, and a Sun station, that is 
being built right now at the corner of Twenty-sixth Street: 
and the land I spoke of a while ago on Virginia Avenue lips 
just been sold for a gasoline station. That is zoned second 
commercial in that block and does not require any permit. 

I 

i 

i 
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82 Then, on the south side there is Higgins’ station at 
the Riverside Drive, and the one little independent 

station between Twenty-fourth and Twenty-fifth Street. It 
is not one of the regular companies; they sell gyp gas, as 
they usually speak of it. 

I think that comprises them all—that is, within this area. 
O. Do vou consider those better or worse sites than this 

w • 

one here.' A. I think they are far superior for the reason I 
explained a while ago: That the going-home side is always 
best. That is generally recognized, and I think that on any 
arterial highwav vou will find chain stores and gasoline 

~ • • •T’ 

stations are always on the going-home side—that is, the 
majority of them. 

Q. What, in your opinion, is the market value—the full, 
fair market value—of parcel 5 as of November 1. 1939? A. 
I think that property as a whole was worth $25,400. 

Q. How do you arrive at that? A. T have valued it this 
way: The tanks underground, which really should be con¬ 
sidered part of the real estate because it would be imprac¬ 
tical to move them, 1 gave a value of $400; the building, 
$2,500; and the land, $22,500; a total of $25,400. 

Q. At what rate per square foot is that? A. That is at 
about $0 a foot—exactly $0 a foot. 

That property is under rental at $165 a month and has 
been for a couple of years to the Konsum Gasoline Com¬ 
pany, which is a cooperative organization. 

Q. Do you know to whom it was rented before that ? A. I 
didn't know until I heard the testimony in here yester¬ 
day. 

83 Q. Pass to parcel 8 and describe that, please. A. 
Parcel 8 is known as lot 19 in the same square. No. 

2143 D Street. When I looked at that property, it was va¬ 
cant and boarded up tight. 

Q. In August, 1938, what appearance of occupancy did it 
have? A. It was apparently or had been formerly occupied 
for residence purposes. It was vacant, then, and the window 
sash indicated it was in dilapidated condition. Most of the 
plumbing was gone, and it had no hath at that time. It had 
no light or no heat. There was water in the kitchen and a 
toilet in the yard. 

The condition then was very poor, and, of course, it was 
just the same and probably a little worse, if I could have 
got inside, on December 6th. 
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Q. What, in your opinion, is the market value of that 
property? A. Three thousand dollars: The land at {he 
rate of $2.25 a foot, 1,122 feet, making $2,500; improvements, 
$500. " | 

Q. Parcel 10 is the public alley in square 83. If you were 
to assume that the fee title of the soil in the public alley is 
subject to a perpetual easement way in favor of the abut¬ 
ting lots, and tin* general public, what in your opinion woijdd 
be the market value of the fee title/ A. It would have ho 
market value; 1 would simply place a nominal value on jit. 

Q. Suppose you value it both ways. Take parcel 

84 15: What does that consist of? A. Tliev are bojth 
unimproved lots; they are each seventeen feet front 

by a depth of ninety-seven feet, to a ten-foot alley. Thj>y 
have been used in the last several years—they have been 
rented out as a part of a large parking lot there, and th<L\v 
have gotten a small rent of twenty dollars a month for eayh 
lot—just as a sort of a tax-payer. 

The lots are hard surfaced. They are a little bit abofe 
grade. And except for the parking of automobiles they aj'e 
unimproved—I mean there are no improvements on theijn. 

1 think individually it would be right hard to use tlienji: 
but collectively, with tiie three in one ownership, while iit 
would not be an ideal site for an apartment house, because 
it would still have only a tifty-one-foot frontage, which isja 
littie narrow, they could be used, and an apartment house 
could be built on them all right, collectively; and I would be 
inclined to place a little more value on them if they were 
that way, than under present conditions where you have gift 
to assume that additional land can be acquired. 

Q. All right: what in your opinion is the value of par¬ 
cel 15? A. Fifteen, two dollars and a half a fool: 1,G4|9 
square feet, which amounts to $4,122. 

Q. What in your opinion is the value of parcel 1G? A. 
The same rate per foot. 3,298 square feet, a total of $8,24.j>. 

Q. How do you arrive at that rate per square foot ojf 
$2.50? A. I think that is the proper relation of value ajs 
separate properties. That cannot be advantage- 

85 ously used by themselves, to a value that would olj- 
tain if they were used jointly. 

Q. There were a number of sales of property introduce^ 
in evidence this morning, none of which was subsequent tj> 
the year 1926, and practically all of which were in the year 

i 

I 
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192."), in these three squares. What have you to say as to 
real estate values in 192.") and 1926, as compared to the time 
of the taking- of this property, namely, November 1. 1939? 
A. Oh, 1 think there has been a tremendous adjustment of 
values since 1925. Any resident of Washington, particu¬ 
larly those in the real estate business, know what has taken 
place since 1925. Everything was crazy at that time; I 
mean that has been pretty well demonstrated by the num¬ 
ber of failures of large building projects; and the cost was 
not entirely in the labor construction costs; material and 
labor were a great deal higher then than they are now; hut 
all of the trouble was not due to that. A great deal of tin 1 
trouble was due to the fictitious land values that obtained. 

I know in buying sites for apartment houses today the 
builders cannot afford to pay anything like they paid in 
those days. 

86 Algernon S. Gardiner was called as a witness on 
behalf of the petitioner and, being first duly sworn, 
was examined and testified as follows: 

Direct Examination 
By M r. Bell: 

( t ). What is your name? A. Algernon S. Gardiner. 

( t ). Mr. Gardiner, what is your occupation? A. Real es¬ 
tate broker. 

Q. Where is your office located? A. 1510 K Street, 
Northwest. 

( t >. What is the nature of the business you conduct? A. 
A general real estate business in all lines of real estate: 
selling, buying, exchanging, insurance, loans, and apprais¬ 
ing. 

(,). What kind of force do you maintain ? A. A sales force 
and an office force. 

( t ). How many people do you employ ? A. That varies. 1 
try to keep six to eight salesmen. Sometimes they are not 
very good. 1 keep them a month hut get rid of them and 
get others. At the present time 1 have live salesmen and 
two in the office force. 

Q. Do you also do some building? A. Yes. 

Q. Have you a building force? A. 1 did until a few 
months ago, until October of last year. I finished up my 
last building operation and stopped, for the reason that 1 
fell it was an inopportune time to continue. 
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Q. What are some of the concerns or individuals 

87 for whom you appraise property? A. Well, I hajee 
appraised considerably for the United States Gov¬ 
ernment and tlie District Government and the Standard (j)il 
Company. I do all their appraisal work. 

Q. Does that include their gas stations. A. It does in¬ 
clude their gas stations. I appraise for many individuajls 
for estate purposes and income tax purposes. 

Q. What have you done in this case, in particular, in yoijir 
preparation to testify ? A. T have made an inspection <!>f 
all the properties in the three squares to he known as tljo 
War Department. Between the first of May and the latter 
part of August, 1938, 1 went through every house in all 
three blocks and made a thorough inspection. Then 1 wept 
through the ones that were to be taken—that is, in thesje 
proceedings—in .January, 1940. 

Q. Have a number of them dropped out since that timej? 
A. Tlicv have. 

Q. With regard to parcel 2 and parcel 3, have you value<jl 
them together or separately? A. Separately. I valued 
them both ways. I have them separate and as one. 

Q. Xow, let us ask you to assume that both lots 805 an<|l 
35 are in the same ownership. What, in your opinion, would 
be the present fair market value of those properties? Aj. 
Three dollars and a half a foot for the land and $900 for 
the improvements, making a total of $4,551. 

Q. If lot 805 were in distinct ownership from lot 35 an<| 
from the property adjoining it on the west, at what would 
you value parcel 2, or lot 805? A. A nominal valuation of 
$100: a private alley for public use, so designated on thej 
plat. j 

Q. Will you be good enough to describe that parcel? Ai 
It has 3.90 feet front by an approximate depth of 50 
feet— | 

88 Q. I mean the large parcel. A. Oh, the largeii 

one? I 

Q. Yes. A. That is, parcel 3? 

Q. Yes. A. That is known as lot 35 and contains 793j 
square feet of land, which 1 value at $3.50 a foot. 

It is improved by a two-story brick residence having! 
three rooms on the first floor and two rooms on the second.'; 
It has no bath and no heat, but has electric light. There wasj 
a toilet in the yard. It was in very poor condition at thej 

time of inspection. J 
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It was rented for $25.50 a month, as stated by the tenant. 

Q. If you were appraising lot 35 by itself, what would 
your appraisal of it be? A. $3,675. 

Q. 1 suppose your ground rate would be the same, namely, 
$3.50 a foot ? A. That is right. 

Q. Plus $900 for the building? A. Right. 

Q. Now pass to parcel 5, please. A. That is known as 
lots 41 to 51, inclusive, under one ownership. It contains 
3,751 square feet of land. 

Q. You do not mean lot 41, do you? A. Lots 45 to 51, 
inclusive. It contains 3,751 square feet. 1 valued it at $6 
a square foot, or $22,506. 

A. Virginia Avenue is about on grade. On I) Street the 
lot is approximately three feet above grade, therefore not 
particularly well adapted for a gas station because of the 
drop in going down from the station. 

89 Q. At what did you value the improvements? A. 
A thousand dollars. That would make $23,506 total. 

Q. What have vou to sav with regard to this site as to 
its availability and desirability for a. gasoline station site? 
A. Well, as I just described, the Virginia Avenue entrance 
is very good. However, it is practically impossible to use 
the I) Street side to any advantage unless there is a consid¬ 
erable amount of grading and changing done. If that were 
done, it would be on a slope, which is not desirable for a 
gas station. 

Q. What have vou to sav about the side of the street it is 
on compared to the north side of Virginia Avenue? A. 
Well, it is generallv conceded that the going-home side of 
a street is always far preferable for gas stations. This is 
on the opposite side from the going-home side. 

In other words, most people in coming to office don’t stop 
to get gas: they stop in the way home. Therefore, the north 
side of the street, or the opposite side of the street, would 
be much preferable over the south side. 

(). Do vou see anv evidence of that in the neighborhood? 
A. I didn’t observe it particularly, no. 

Q. I mean with regard to the number of stations on the 

north side as compared with the number on the south. A. 

Oh, ves. Yes, there are manv more on the north side. There 
• • 

are two stations on the south side besides this particular 
one. There is one at the corner of Potomac Drive and Vir¬ 
ginia Avenue, and then there is one between Twenty-fourth 
and Twenty-fifth on the south side. 
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On the north side there is the Gull* Station, then the 

Logan Motor Company station, and then there is a privately 

operated station right adjoining that. 

Then, the Texaco station comes in at Virginia Avenue ajnd 

E and the Esso station at Twenty-fourth Street. 

90 Q. Is there one also at Twenty-sixth Street? jA. 

And there is one at Twentv-sixth. That is the Lord 

%■ 


Baltimore station, Twenty-sixth, H, and Virginia. 

Q. I direct your attention to parcel 8, lot 19, in square 83. 
A. That is known as lot 19, square 83. It contains l,l|22 
square feet of land, which T valued at $3 a foot, or $3,3^6. 

That is improved by a two-storv brick with a tin robf, 
having three rooms on the first floor and three rooms afid 
what was a bath on the second. The bath is no longer jin 
use. It was there, but the plumbing was in such bad coiujli- 
tion that it could not be used. The property was vaeajnt 
and in very poor condition. I am speaking now of 1938 as 
well as of 1940. j 

It was in such condition that it would require several 
hundred dollars to be spent on it prior to its being us^d 
for occupancy. In other words, it was practically aban¬ 
doned. The plumbing had all been taken out, the plastering 
was down, the lath all off, and the doors missing. 

Q. Parcel 10, Mr. Gardiner, is a public alley in square 8j3. 
Assuming that tin* fee title to the soil of that public allc^y 
is burdened with a perpetual easement of way in favor of 
the abutting lots and the general public, would, in vour 
opinion, the fee title to that soil have any market value? A. 
It would not; just nominal. I 

Q. Pass now to parcel 15, please. A. That is a vacant 
lot, lot 16 in square 84. It contains, 1,649 square feet ql* 
land, which I valued at .$2.75 a foot, or $4,534.75. 

Q. Parcel 16. A. That is known as Lots 17 and 18, in tile 
same ownership, in square 84. It contains 3,298 squaije 
feet, which I valued at $2.75 a square foot, or a total price 

of $9,069.50. 

7 • 

91 Q. Parcel 17 is the public alley in square 84, and 
parcel 27 is the public alley in square 87. If you 
were told that the fee title to the soil of those public alleyjs 
is subject to a perpetual easement of way in favor of tlije 
owners of the abutting lots and the general public, would, 
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in your opinion, the soil of the public alleys have any mar¬ 
ket value? A. It would not. 

Q. You would appraise them at what? A. Just a nom¬ 
inal valuation of from one to five dollars. 

Mr. Bell. You may examine. 

Cross-Examination 
By Mr. Hannan: 

Q. In your opinion, Mr. Gardiner, has this area im¬ 
proved in value or retrogressed in value in the last 15 
years? A. It has improved for certain classes of improve¬ 
ment. 

Q. For instance? A. Well, for apartments. It is very 
desirable for apartment buildings, because of its close prox- 
imitv to the manv Government buildings. 

Q. If it is suitable for apartments, is it not true that 
there would have to be commercial enterprises to service 
the population in those apartments? A. Yes, sir. 

Q. Therefore, corelativelv, you would say this, would you 
not: that it is suitable likewise for a sufficient number of 
stores in the neighborhood to service the population? A. 
Correct. 

E. Gatesby Rowzee was called as a witness by and on 
behalf of the United States and, being first duly sworn, was 
examined and testified as follows: 

Direct Examination 

By the Assistant Clerk: 

92 Q. Please state your full name. A. E. Gatesby 

Rowzee. 

By Mr. Bell: 

Q. Mr. Rowzee, what is your business? A. Real estate 
broker and appraiser. 

Q. Where is your place of business? A. 1418 II Street, 
Northwest. 

Q. What is the business known as? A. Howenstein 
Realty Corporation. 

Q. What is your position with the company? A. I am 
president of the company. 
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Q. Wliat lias been your experience in the business ?| A. 
Since 1900. with the exception of the War period. 

Q. What is the general character of the business jtliat 
you do? A. A general business, embracing all lines of jreal 
estate. 

Q. What other lines of work do you pursue in the nature 
of real estate business? A. Appraisal. 

Q. Will you give some of the persons and concerns I for 
whom you appraise? A. I appraise regularly for the jNa- 
tional Savings and Trust Company. With that institution 
I do slightly more than appraising, as I am called into 
consultation on all sales and rentals and leases and every¬ 
thing else in connection with their real estate department. 

I appraise for a great many lawyers, especially in regjard 
to estates, for inheritance tax and estate tax purposesj I 
appraise, when any business comes from these concern^ in 
the city, for the attorneys of the Trust Department of jthe 
Chase National Bank, for the Guaranty Trust Company of 
New York, for the Central Hanover Trust Company'; of 
New York, the Fulton Trust Company of New York, the 
Delaware Trust Company, of Wilmington, Delaware. 
93 I do not appraise regularly for any of the large 
insurance companies, but I have been called in for 
special appraisals for them. One of the most recent ones 
was for the Penn Mutual Life Insurance Company, for jthe 
Evans Building, right back of the new Washington Build¬ 
ing, on New York Avenue; and I have appraised for other 
banks in Washington, but I am not regularly employediby 
them; those were special appraisals they wanted. 

Q. What preparation in regard to this case have you 
made in particular, to testify here? A. The usual prep¬ 
aration of a thorough examination of the property and! to 
search through my records. And right there I will say tljiat 
I keep very extensive records of sales, clippings from ^he 
Court Reporters, records and appraisals, card records, a|so 
of sales and such things as that—to give me a guide! to 
check from; a thorough inspection of the property, and a 
checkup of sales and records—of which I have an amjble 
number in this case, having testified for the United Stages 
Government in the acquisition of the land at Nineteenth 
and Constitution Avenue, for the Health Building, and for 
the site of the new Interior Department Building. 
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Those records embraced sales in this general section and 
other things that had taken place. 

(,). Now will you take up parcel 2 and parcel 3? A. I 
would like to say, here, that I have a vast number of sales 
through that period of time, and they go back into 1924, 
1925, and 1926, and 1 have worked out where I investigated 
the properties; 1 did not make the sales myself, but I 
talked with the owners and I know what the sale price of 
the property was and what the average rate per foot 
was— 

94 Q. Continue, Mr. Rowzee. A. I shall be brief: 

This one sheet (indicating) embraces property at the 
corner of Nineteenth and L) Streets, property in the 200 
block of Nineteenth Street, at the corner of 19th and C 
Streets, at the corner of Twentieth and C Streets, and at 
the corner of Twentieth and 1) Streets. It is all worked 
out at what the square foot sale value was, including the 
improvements on it, because there was no way to segregate 
them; and I have a notation— 

Q. Now take parcel 2 and parcel 3, Mr. Rowzee, and for 
the purpose of this question assume that those two parcels 
are in the same ownership: At what would you value them 
as of November 1, 1939? A. In the same ownership I 
would place a value of thirty-three hundred dollars on par¬ 
cel 3 and $579.45 on parcel 2. Added together, that would 
make $3,879.45. 

Q. Did you put the same rate per square foot on both 
parcels, on that assumption? A. On that assumption I 
placed the same value. 

Parcel 2 has 193.15 square feet; parcel 3 has 792.54 
square feet. 

Q. At how much per square foot? A. At three dollars 
per square foot. 

Q. And how much for the building? A. Making 
$2,957.07. 

I feel that the building on it increases the value to the 
extent of $922.38. 

Q. If you were valuing parcel 3 as a parcel in separate 
ownership, distinct from parcel 2, at what would you value 
that? A. In separate ownership? 

Q. Ves. A. Oh, in separate ownership that parcel would 
have very little value. 
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95 Q. No: I am speaking of parcel 3 now, andinot 
parcel 2. A. Oh, parcel 3 ? 

Q. Yes. A. Thirty-three hundred dollars. 

Q. Thirty-three hundred dollars? A. Yes—792.54 feet 
at three dollars, $2,377.62; and I say that the building in¬ 
creases the value up to thirty-three hundred dollars— 
which would be $922.38. 

Q. Now, if you assumed that lot 805, parcel 2, was ’not 
owned by the owner of parcel 3 or by the owner of ithe 
property to the west, at what would you value that parcel? 
A. It would have a nominal value, because a three t|oot 
strip, or approximately three feet, is not large enough jfor 
any specific purpose other than an alleyway; and it frojnts 
3.9 by a depth of 47.19 on one line and 51.86 on the other. 

Q. At would would you value it? A. Tt could not yios- 
siblv have a value of over one hundred dollars, fori an 
alleyway. That is all it could be; it cannot be improved. 

Q. Now pass to parcel 5. A. Parcel 5—shall I describe 
that? j 

Q. No, I do not think it is neceessarv; the property lias 
been sufficiently described. I am trying to shorten this las 
much as we can and see if we can finish it today. A.j A 
value of twenty-four thousand dollars. There are 3p;41 
feet of ground running to a point, at six dollars a fopt, 
$22,506; and the difference of $1,494 is not as a total c<j>st 
of the value of the improvements, but they improve tllat 
lot that much. 

Q. So vour total valuation is what? A. Twentv-foiur 
thousand dollars. j 

Q. And that is how much per square foot, on the land? 
A. Six dollars. | 

96 Q. What do you think of this as a gasoline station 
site? A. Tt is an economical site. It has, in one fjb* 

rectum, one of the features that are required for a gasoline 
station: that is. extremely good visibility. 13111 that is froim 
the home-going side or the north side of the street. From 
the south side of the street, as you approach it on the side 
that it is on, the visibility is very poor. Its grade is not 
good, because T) Street is from two to three feet—and may¬ 
be a little more at the west end—lower than Virginia Av¬ 
enue, and if it were graded to meet both streets it would be 
on a slope. j 


j 
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So it can be entered from I) Street but not on the same 
level that it can from Virginia Avenue—or with the same 
ease, I should say. 

Outside of that, it is only a site. The improvements on 
this station are very poor. It is just simply a gas station; 
it is not a service station. It is a place to buy gas, and the 
improvements don’t compare with the improvements of 
other stations in the neighborhood. 

Q. Wliat other stations are those; tell us as quickly as 
possible, please. A. At Twentieth and Xew York Avenue 
the Gulf—the northeast corner—the Gulf Oil Company as 
a station with 7.001 feet in it. At the northwest corner of 
Twentieth and Xew York Avenue the Texas Oil Company 
has a station with 8,938 feet in it. 

Then west of that comes the Logan Service Station, sell¬ 
ing Standard Oil products, with 13,512 feet. Then at the 
southeast corner of Twentv-first and Virginia Avenue—is 
that the southeast—yes—is the Sun Oil Company, that also 
sells Amoco gas. Xext is the Doc White station, at Virginia 
Avenue and E Streets. Tt is another small one, and not 
very well improved—1,382 feet. 

At the northeast corner of Twenty-second and Virginia 
Avenue is a Gulf station that has 6,958 feet in it. 

97 The Standard Oil Company station is at the north¬ 
east corner of Virginia Avenue and Twenty-fourth 
Street, and that station has 6,269 feet. Then comes the 
Lord Baltimore station, at the northeast corner of Twenty- 
sixth and Virginia Avenue, that has 6,695 feet. 

Incidentally. I will say there that I know the cost of the 
land and when it was bought, the cost of grading the 
ground, the cost of the improvements, and the rental. 

Q. What do you understand to be the date of the sale? 
A. That sale—the deed was April 27, 1936, Everett Dick¬ 
inson Tavloe to Edward Costigan. Tayloe is not a local 
man; he is way down in Southwestern Virginia. 

Q. All right. A. At the northeast corner of Virginia 
Avenue and Twenty-seventh Street there is now being built 
a new station, that has 3,800 feet. 

On the south side of Virginia Avenue, at a point that 
would be approximately number 2420, there is a station that 
has been referred to as a gyp station, that has 11,730 feet 
in it, although it was referred to as a small station. 
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Then there is the Higgins station at Virginia Avenue jancl 
the Potomac Drivewav or Parkwav. That lias 5,625 feet. 

Altogether there arc eleven stations, outside of this feta¬ 
tion in question, from the northeast corner of Twentieth 
and New York Avenue out Virginia Avenue to Potomac 
Parkway. 

Q. From that description, nine of them are on the ncjrth 
side, as opposed to two on the south side? A. Yes. Tljere 
are eleven besides this, and nine of them are on the north 
side and two are on the south side. 

Q. And the only other one on the south side is the pne 
right at the corner of Riverside Drive and Virginia ^[ve¬ 
nue ? A. Yes. 

98 Q. Do you consider all these stations to be| in 
competition with this site? A. They are most |as¬ 
sn redly are in competition. 

Q. All right, sir. I think you can pass to parcel 8. You 
need not describe it. What in your opinion is the value of 
that property as of November 1, 1939? A. $3,150. There 
are 1,122 feet of ground, at $2.25 a foot, $2,524.50; and With 
the improvements thereon, that increases the value to jthe 
extent of $625.50. 

Q. Making a total of $3,150? A. Yes. i 

Q. Now parcel 15. A. That is the vacant land and |he 
single lot—lot 16: $4,122.50: 1,649 feet at $2.50 a foot.j 

Q. Parcel 16? A. Parcel 16 embraces two lots, 17 a[nd 
18: $8,574.80; 3,298 feet at $2.60 a foot, which makes the 
amount of $8,574.80. T feel that the two lots together, 
making a 34-foot frontage, have a slightly increased value 
over one separate lot—only 17 feet wide. 

Q. Assuming the public alleys in squares 83, 84, and $7, 
known in this proceedings, respectively, as parcels 10, 17, 
and 27, are subject to a perpetual easement of way in favjor 
of the owners of the lots abutting them and of the general 
public, in your opinion would the fee title to the soil!of 
those public alleys have any market value? A. It woijld 
not. 

Q. Would it be marketable? A. It would not. 

Q. At would would you appraise the public alleys? 

99 A. In view of the fact that the value of the alleys; is 
represented in the ground abutting the allcv, the 

value would be nominal—one dollar, I should say. 
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Q. What have you to say about the traffic coming down 
Twenty-second Street and going into Virginia Avenue and 
going by this service station, as compared to the traffic at 
Riverside Drive and Virginia Avenue? A. I think the 
traffic along the Riverside Drive or Potomac Drive is very 
much heavier. 

And I was interested, a couple of days ago, to hear the 
man testify that about four hundred people turn from 
Twentv-second Street into Virginia Avenue. The reason 
traffic is hoavv out toward Potomac Drivewav now is that 
Constitution Avenue leads directly into it and, going north, 
it has been connected with Potomac Drive, and Virginia 
Avenue has been connected with it: and that is one of the 
greatest driveways now for people going to the Northwest. 
There is an outlet into P Street, to go through Georgetown; 
there is another outlet into Massachusetts Avenue, to go 
westward through Massachusetts Avenue; and there is an¬ 
other outlet into Calvert Street, by the Shoreham Hotel, to 
go on out Cleveland Avenue and through that section. 

And I have found that a great many of the people there 
do not come through the city any more, going down to the 
Triangle and the buildings there, and even going across the 
bridge into Virginia. In fact, I use that route myself, all 
the time; and it carries a very heavy traffic: and that is one 
reason why the section west of Twenty-second Street, over 
toward Potomac Driveway, has improved in the last few 
years—because of that connection with that loop. 

Q. Just one other question, and then I am through: "What 

have vou to sav about the demand in this neighborhood for 

these properties, for the past number of years. A. 

100 Most of the demand in there has been created bv 

%> 

two reasons—back fifteen or seventeen vears ago. 
One of them was the beginning of the rumors of the Gov¬ 
ernment acquisition, and the other was the idea of building 
apartment houses. 

At what time people paid for apartment house sites some¬ 
thing like they did for gasoline station sites and paid very 
high prices. Several of them were built and, naturally, some 
stores followed. There was a great speculative era at that 
time: people bought one over another. There were three or 
four factions of Jewish people who were buying in that 
section: Cohen, Mollinson, and Mrs. Ida Creson. Mrs. Cre- 
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i 

son still had three properties in that area that went |into 
this deal on Twenty-first Street, that she had carried for 
years—vacant land. 

The Cohens sold out. They formerly owned the old Lojgan 
Motor place, in the Interior Department Building site; they 
sold that to Logan. They owned the apartment house; and 
they sold out, and went back to Baltimore. 

Mollinson, I suppose, got out of all of his and quit. 

Other speculators quit after the 1929 crop. Prices had 
just boomed. 

Now, since—from that time on—there has not been an 
apartment house built, until the Governor Shepherd was 
built, right in this area—although the ground of the Clov- 
crnor Shepherd had been offered for three or four yehrs, 
for about half of these three sites, and not until this Was 
the ground sold; and the ground to the east was sold jfor 
three or four stores. And that is the first big development 
there in vears. 

Prices dropped in 1929; and then when they did resume 
buying after 1933 or 1934, it came on a more sane lelel. 
These speculators are out of it almost entirely. 

Mr. Bell. That is all, sir. 

101 Designation of Record 

Filed September 30 1940 
# # # 

I 

The Clerk of the Court will please prepare a Transcript 
of Record on appeal and include therein the following: j 

1. Petition (Omit exhibit) filed October 30th, 1939. 

2. Instructions of Court to Jury. 

3. Verdict of Jury, filed March 28th, 1940. 

4. Judgment, filed March 28th, 1940. 

5. Memorandum of deposit in lieu of bond on appeal. | 

6. Motion to extend time for filing record on appeal, filed 
June 5th, 1940. 

7. Order denying motion extending time, filed June 5ijh, 

1940. . j 

8. Petition for extension of time to file record, filed June 
5th, 1940. 

8. (a)—Answer to Petition to Extend Time. (Noth) 
Above filed in Court of Appeals. 
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9. Order of Court of Appeals extending time to file Tran¬ 
script of Record to July 5th, 1940. 

10. Answer to petition for extension of time to file record, 
filed June 7th, 1940. 

(Note) All the following, except this Designation, filed in 
the Court of Appeals. 

11. Per Curiam Order granting petition, filed June 15th, 
1940. 

12. Respondent’s motion to dismiss appeal for failure to 
comply with Rule 75. (a) and (d), filed June 29th, 1940. 

13. Answer to motion to dismiss appeal, filed July 2nd, 
1940. 

14. Petition to dismiss denied, order, filed Sept 21, 
1940. 

102 15. This Designation. 

16. Statement of points relied on. (This Court). 

WILLIAM T. IIANNAN 
Attorney for Defendants-Appellants. 


Service of copy of the above Designation of Record ac¬ 
knowledged this 30th day of September, A. D. 1940. 

ALEX H. BELL, JR. 

M 

Attorney for Plaint Iff-Appellee. 


103 Stipulation Regarding Reeord 

Filed October 12 1940 


m * * 

It is hereby stipulated by and between counsel for the 
United States of America and counsel for Patrick F. Han¬ 
nan and Lillian Hannan, parties appellee and appellant, 
respectively, in an appeal from this Court, that the record 
on said appeal shall contain among other things the follow- 
i ng: 

1. Only the following portions of the Petition contained 
in the Designation of Record: 

Omit list of parties defendant. Include pages one through 
seven inclusive and first fourteen lines through page eight. 
Omit rest of page eight. Omit first fifteen lines of page 
nine and include rest of page nine and first twelve lines of 
page ten. Omit rest of page ten and all of page eleven, 
twelve and first nineteen lines of page thirteen. Include 
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rest of page thirteen and first ten lines of page fourteen. 
Omit rest of page fourteen and pages fifteen through tweiity- 
eight inclusive. Include pages twenty-nine and thirty. Oinit 
page thirty-one and first eighteen lines of page thirty-tjvvo. 
Include lines nineteen and twenty of page thirty-two. Omit 
rest of page thirty-two and pages thirty-three through forty- 
one inclusive. Include rest of pages of petition. 

2. Notice of appeal. 

3. Order permitting transmission of plat attached to the 
original petition (Exhibit B) to the United States Court; of 
Appeals for the District of Columbia. 

4. Statement of evidence. 

ALEX. II. BELL JR 
Atty. for Petitioner-Appellee, United 
States of America 

WILLIAM T. HANNAN j 

Atty for Respondents-Appellants Pat¬ 
rick F. Ilannau and Lillian Hannan 

104 Appellee's Counter Designation of the Record 

on Appeal 

Filed January 28 1941 

* * # 

Now comes the United States of America, appellee, ajid 
states that it is dissatisfied with certain parts of the nar¬ 
rative Statement of Evidence submitted by the appellants, 
and that pursuant to the order of the United States Court 
of Appeals for the District of Columbia in this case datied 
January 18, 1941 and pursuant to Rule 75(c) it requires 
substitution of testimony in question and answer form fpr 
certain parts of the appellants’ narrative Statement of Evi¬ 
dence in the manner set out in the attached Corrected State¬ 
ment of Evidence. 

The appellee further requests the Clerk of this Court jto 
transmit the record to the Court of Appeals after haviijig 
substituted the attached Corrected Statement of Evidence 
for the Statement of Evidence submitted by the appellants 
and having included in Ihe record the order of the Coujrt 
of Appeals dated January 18, 1941 and this counter desig¬ 
nation. 

Respectfully, 

CHARLES R. DENNY, JR, j 
Attorney for the Appellee. 
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105 Affidavit of Service of Counter Designation of 
Record on Appeal and of Corrected Statement 

of Evidence 

Filed January 30 1041 

« * m 

I, Jack B. Thornton, on oath deposing say that on Jan¬ 
uary 28, 1041, 1 personally served a copy of Appellee’s 
Counter Designation of the Record on Appeal and Cor¬ 
rected Statement of the Evidence in the above entitled case, 
on William T. Hannan, attorney for the appellants at his 
office in the Woodward Building, Washington, D. C. 

JACK B. THORNTON 

Subscribed and sworn to before me this 20th day of Jan¬ 
uary, 1041. 

EMILY McC. IRELAND 
(Notarial Seal) Notary Public 

My Commission expires March 15, 1044. 

106 District Court of the United States for the 

District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 105. both inclu¬ 
sive, (excepting the corrected statement of evidence, as to 
the accuracy of which counsel has certified), to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are made part of this 
transcript, and in accordance with Rule 75 (g) of the Rules 
of Civil Procedure for the District Courts of the United 
States, in cause entitled In the matter of the acquisition of 
all privately owned land in Squares 83, &c., District Court 
Docket No. 2630, as the same remains upon the files and of 
record in said Court, except the following: 

Exhibit “B”, the original of which has been ordered 
transmitted to the United States Court of Appeals for use 
on appeal in said cause. 
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In Testimony Whereof, I hereunto subscribe my naijne 
and affix the seal of said Court, at the City of Washington, 
in said District, this 14th day of February, 1941. 

CHARLES E STEWART, i 
(Seal) Clerk, j 

Bv HARRY M. HULL, 

Assistant Clerk. 

107 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: \ 

\ 

I, Charles E. Stewart, Clerk of the District Court of tlje 
United States for the District of Columbia, hereby certify 
the attached Exhibit “B”, to be the original exhibit ijn 
cause entitled In the matter of the acquisition of all pri¬ 
vately owned land in Squares 83, &c., District Court Dockqt 
Xo. 2630, which exhibit said Court ordered transmitted tjo 
the United States Court of Appeals for use on appeal iii 
said cause. 

In Testimony Whereof, I hereunto subscribe my namie 
and affix the seal of said Court, at the City of Washingtoij, 
in said District, this 14th day of February, 1941. 


(Seal) 


CHARLES E STEWART, 
Clerk, 

By HARRY M. HULL, 
Assistant Clerk. 
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Addition to Record per Stipulation of Counsel 


I 

| 


United States Court of Appeals for the 
District of Columbia 

j 

OCTOBER TERM, 1941. 


No. 7771 I 

i 


I 


PATRICK F. HANNAN AND LILLIAN HANNAN, ON! 
THEIR OWN BEHALF AND AS ASSIGNEES 0F| 
ANY AND ALL RIGHTS OF KONSUM, 1NCORPO-! 
RATED, APPELLANTS, ! 


vs. 

UNITED STATES OF AMERICA. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


FILED OCTOBER 31, 1941 
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Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Oct 31 1941 Joseph W. Stewart, 
Clerk 

United States Court of Appeals for the 
District of Columbia 


No. 7771. 


PATRICK F. HANNAN AND LILLIAN HANNAN, ON 
THEIR OWN BEHALF AND AS ASSIGNEES OF 
ANY AND ALL RIGHTS OF KONSUM, INCORPO¬ 
RATED, APPELLANTS, 

vs. 

UNITED STATES OF AMERICA, APPELLEE. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


Stipulation to Correct Omission of Testimony from 

Printed Record 

It is hereby stipulated that the attached “Supplemental 
Statement of Evidence”, which is made part of this stipula¬ 
tion by reference, is a true and correct copy of the testi¬ 
mony to be found at pages 64-68, inclusive, of the reporter’s 
transcript of proceedings at the trial in the above case in 
the district court. The said testimony was adduced at the 
trial of the above case upon direct examination of defend¬ 
ants’ witness, Michael N. Weller, and is in addition to the 
testimony of Michael N. Weller set forth in the “Statement 


I 

i 


of Evidence” at pages 32-34 of the printed Transcript of 
Record on file in this cause in this Court. It was omitted 
from the “Statement of Evidence” by inadvertence abd it 
is agreed between the parties that the said testimony jnay 
be considered by this Court to the same extent as tholugh 
it had been included in said statement. 

October 27, 1941. j 

i 

i 

CHARLES R. DENNY, JR., 

Lands Division, 

Department of Justice. 

Attorney for Appellee. 

\ 

WILLIAM T. HANNAN, j 

637 Woodward Building, j 

733 - 15th Street, N. W. j 

Washington, D. C. j 

Attorney for Appellants. j 

I 

Supplemental Statement of Evidence 

Defendants’ witness Michael N. Weller, being duly 
sworn, in addition to the testimony set forth at pages 32-34 
of the printed Transcript of Record in the United Statics 
Court of Appeals for the District of Columbia, on direct 
examination testified as follows (the testimony being found 
at pp. 64-6S inclusive of the typewritten transcript in the 

district court): i 

i 

Bv Mr. Hannan: 

" i 

| 

Q. State whether or not you have any personal knowl¬ 
edge of that parcel of land facing New York Avenue and 
Nineteenth Street, on the northeast corner, which is behind 
what is commonly known as the Washington Auditorimn. 
A. I have. 

Q. Acting as an agent of the Standard Oil Company, dicjl 
you have any dealings with that parcel of land? A. I didi, 
sir. I was partly responsible for the sale of it. j 

Q. Was that parcel of land suitable for a gasoline staf 
tion ? A. It was suitable. 


i 
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Q. At tlie time when you were acquainted with it as agent 
for the Standard Oil Company, did it have or was a part 
of that land given a permit to sell gasoline from that par¬ 
cel? A. It was not. 

Q. As agent for the Standard Oil Company, state whether 
or not you entered into negotiations in application for a 
permit for that property ? A. Yes, we did—I did, and also 
made an appeal for change of zoning, to permit it down 
there. 

Q. At the present time is that parcel used for a gasoline 
station? A. It is. It is occupied by the Gulf Oil Company. 

Q. State what in your opinion that parcel was worth as 
a gasoline filling station. 

Mr. Bell. I object. I do not object to what it sold for, but 
I object to what he thinks it was worth. 

The Court. The objection is sustained. 

By Mr. Hannan: 

Q. What valuation did you place upon that gasoline sta¬ 
tion, for purposes of sale? 

Mr. Bell. I object. 

The Court. The objection is sustained. You can ask him 
if he has personal knowledge of what it sold for. 

Mr. Bell. I have no objection to what it sold for. 

Mr. Hannan. If your Honor please, I am trying to elicit 
the testimony which I feel is admissible, regarding what 
valuation this man, in his line of duty as an expert, paid 
upon that site for a gasoline station. 

The Court. I know what you are trying to do, and I hold 
that it is incompetent; and I sustain the objection. 

By Mr. Hannan: 

Q. As agent for the Standard Oil Company, state whether 
or not you ever entered into negotiations with the respond¬ 
ent, Hannan, for the purchase of a station and the transfer 
of that property—the purchase of his station under con¬ 
sideration here and the transfer of that property, plus a 
cash consideration. A. I was authorized to do that, and ap¬ 
proached Mr. Hannan. My offer was rejected. 
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i 

i 


Q. What was the amount of your offer? 

Mr. Bell. I object. 

The Court. That is this very property, is it not? j 
Mr. Bell. Yes; but what he offered for it is not proper— 
if the offer was rejected and the sale was never carried out. 


The Court. Yes, I see. j 

The sale was never carried out? 

The Witness. Well, Hannan refused the offer, jyour 
Honor. j 

The Court. I shall have to sustain that objection. jAny 
actual sales are one thing; but where there were negotia¬ 
tions for a sale which never was consummated, that is an¬ 


other thing. j 

Mr. Hannan. May I have an exception, if your Honor 
please— j 

The Court. Yes. i 

i 

Mr. Hannan (continuing), to your excluding of Mr. Wel¬ 
ler’s testimony as to the valuation which he placed lipon 
that property? j 

The Court. Certainly. 

Mr. Hannan (continuing), in its use for a gasoline jsta- 


tion ? 


The Court. Certainly. I 

Mr. Hannan. And may I have a further exception to 
your exclusion of the evidence that he would testify regard¬ 
ing an offer of that property, plus a cash consideration!, to 
Mr. Hannan, for his going station? j 

Mr. Bell. You see what that is, your Honor. He wajnts 
to get this witness to give his opinion of what the other 
property is worth, and then add a cash value to that,! to 
make up some fantastic price. j 

Mr. Hannan. I beg your pardon, your Honor. I do not 
think Mr. Bell is justified in using such a word as “fan¬ 
tastic.” 

Mr. Bell. Well, after hearing “eighty thousand dollar?,” 
I don’t know what word I could use other than that, j 
The Court. Well, gentlemen, let us try to proceed jas 
reasonably as we can. j 
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Mr. Hannan. Your Honor, in order to show you how 
fantastic that is not, we shall show evidence where the gov¬ 
ernment bought property right in that section for twenty- 
two dollars a foot. 

Mr. Bell. Just a minute, Counsel; I submit that is dis¬ 
tinctly improper. 

The Court. Of course it is; of course it is. 

Mr. Bell. I do not know that that is so. 

The Court. Have you any further questions of this man? 

Mr. Hannan. I do, your Honor, if I may ask them. 

The Court. What do you say? 

Mr. Hannan. Yes. 

The Court. Then let us have some questions asked, and 
let us conclude the discussion. 

By. Mr. Hannan: 

Q. Mr. Weller, what did that parcel of land behind the 
Washington Auditorium sell for? A. Do vou mean when 
the Standard acquired that or when the Standard sold it? 

Q. When the Standard sold it? A. The Standard Oil 
Company sold it for the sum of twenty-five thousand dol¬ 
lars, which represented a loss over their purchase price. 

Q. It represented a loss over their purchase price? A. 
That is right. 

Q. Why did they sell it ? A. Because they were unable 
to obtain a permit for a gasoline filling station on that site. 

Endorsed on Cover: No. 7771. Hannan et al., Appel¬ 
lants, vs. U. S. A. United States Court of Appeals for the 
District of Columbia. Filed Oct 31 1941 Joseph W. Stew¬ 
art, Clerk 
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United States Court of Appeals 
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No. 7771 
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PATRICK F. HANNAN AND LILLIAN HANNAN, OlN 
THEIR OWN BEHALF AND AS ASSIGNEES OF 
ANY AND ALL RIGHTS OF KONSUM, INCORPO¬ 
RATED, Appellants 

v. 

UNITED STATES OF AMERICA 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF IN BEHALF OF APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal taken from a final judgment of con¬ 
demnation had in the District Court of the United States 
for the District of Columbia. The appeal is prosecuted 
under the authority of Title 40, Chapter 7, Section 3S0 of 
the Code of Laws for the United States of America. Thje 
proceedings in the lower Court were instituted by a petitiojn 
for condemnation filed on the 30th day of October, 1939. 
Trial was had before a condemnation jury and judgment 
entered on its verdict on the 26th day of April, 1940. No¬ 
tice of this appeal was filed on the same day. (R. 1-13, 
21-24) 
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STATEMENT OF THE CASE. 

The principal questions involved in this appeal arise from 
the refusal of the Trial Court to admit certain evidence 
duly proferred by the appellants and from the prejudice 
which resulted to them from such refusal. Accordingly, 
for a proper understanding of the case, it will be necessary 
to state in some detail, not only the substance of the testi¬ 
mony which was admitted, but also that of the evidence 
which was offered but excluded. 

For the purpose of erecting the new War Department 
Building appellee acquired either by purchase or condem¬ 
nation, as in this case, grounds sufficient for that project. 
A copy of the plat introduced in evidence at the trial of 
these proceedings (R. 29-30) and made a part of this rec¬ 
ord sufficiently describes the areas acquired. Appellants 
were the owners of several parcels in this area, same being 
described as follows: 

Parcel II. 

A private alleyway 3.9 feet wide, being part of Lot 14 in 
Ballantyne and William, trustees’ subdivision of Lot 1, 
being all of said Lot 14 lying West of Lot 35, and being now 
taxed as Lot 805. (R. 8) 

Parcel III. 

Lot 35 in Square 83, being improved by premises 2132 
Virginia Avenue. (R. 8) 

Parcel VIII. 

Lot 19 in Square 84, being improved by premises 2143 D 
Street, X. W. (R. 9) 

Parcel V. 

Lots 45 to 51, both inclusive, in Square S3, being improved 
by a gasoline filling station and accessory buildings. (R. 
19) 
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Prior to the institution of the instant proceedings, ihe 
appellee had acquired by private purchase the majority, of 
the area necessary for the project, leaving only the parcels 
owned by appellants, and two other parcels. Among t|he 
parcels thus acquired by private sale to the appellee wqrc 
Lots 29 and 30 in Square 87, being improved by premises 
2102 and 2104 New York Avenue, N. W. The sale referried 
to took place on the 22nd day of May, 1939. (R. 38, 4jl) 

As the Court will perceive, this sale took place five months 
before the institution of the condemnation proceedings, j 

The evidence adduced by appellants showed that the ap¬ 
pellee paid for these parcels at the rate of approximately 
$22.30 per foot. (R. 44, See plat for total footage of 1479.06 
square feet.) Testimony given on behalf of appellants 
showed that this same property had been sold in 1925 for 
$12,500.00. (R. 51) ! 

Mr. Edward R. Whitman, called by the appellants, testi¬ 
fied that he was the Fiscal Manager of the Public Buildings 
Administration of the Federal Works Agency and that as 
such he negotiated for and completed the purchase of 2102 
and 2104 New York Avenue, N. W., the parcels above re¬ 
ferred to. (R. 38) After objection by the appellee, anid 
after a full and extended argument, the Court admitted tljc 
testimony as to price, and duly allowed the appellee an ex¬ 
ception. (R. 38-44) The bases of the objection offered by 
the appellee were that the sale was in compromise with the 
pending condemnation proceedings, that it was dissimilajr 
property, that it presented only two isolated sales of prop¬ 
erty to the appellee, and that it should not be introduced 
unless the appellee could show every single sale to it in the 
entire three squares of the project. (R. 38, 39, 44) There¬ 
after, the Court on its own motion, over objection of counsejl 
for the appellant and entirely disregarding the authority 
established by this Court in the case of Washington Home 
For Incurables v. Jlazcn , et al ., 63 Appeals, R. C., lSoj, 
70 F. (2d) 847, (error and leave to appeal denied 1 ^ 
244 U. S. 486, 56 L. ed. 854), ordered the evidence of 
the sale thus introduced to be stricken on the ground that 

I 

I 
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such a sale to the appellee was not evidence of a fair market 
value of the property, for the given reason that “they were 
acting under some form of compulsion.” (R. 49, 50) 

It is to be pointed out that at no place in the record was 
there any evidence that this purchase by the appellee, made 
some time before the institution of the condemnation pro¬ 
ceedings, was made as the result of compulsion or compro¬ 
mise, and was aught but a sale made to a party in the ordi¬ 
nary course of business. 

On behalf of appellants, Mr. P. F. Hannan, one of the 
owners of the property under consideration, testified that 
he was the owner of Parcel V, or Lots 45 to 51 inclusive 
in Square 83, hereinafter referred to as the gasoline sta¬ 
tion ; that he was the owner of Lot 36 in Square 83, and ac¬ 
quired Lot 805, the strip adjacent thereto, by tax deed from 
the District of Columbia and that lie was the owner of Par¬ 
cel VIII being improved by premises 2143 D Street, N. W.; 
that he had forty-five years experience in the purchasing 
and selling of real estate in the District of Columbia; that 
he is a Director of and appraiser for the Enterprise Build¬ 
ing Association. The witness testified that he purchased 
Parcel V, the gasoline station, in 1925 for approximately 
$24,000.00; that at that time there were seven small brick 
houses on the land; that in 1930, after obtaining a permit to 
establish a gasoline station on the premises, he demolished 
six of the houses and installed a gasoline station at an ap¬ 
proximate cost of $3,750.00; that the present rental for the 
premises is $165.00 per month, the lease providing for an 
option to renew within two years at an increase to $225.00 
per month. The witness further testified that there is avail¬ 
able and usable ground in this parcel for gasoline station 
purposes to the extent of almost 4000 feet; that in his opin¬ 
ion the ground has steadily increased in value, particularly 
for the purpose for which it is used due to the increase in 
the motor traffic flowing past it on Virginia Avenue; that 
Virginia Avenue has now become an arterial highway, car¬ 
rying traffic from Northwest Washington and Virginia via 
the Key Bridge and Constitution Avenue to downtown 
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Washington and the buildings in the Federal Triangle; tjhat 
the station enjoys an exclusive use in that it is the closest 
gasoline station to the Federal Triangle when entering jthe 
city from that direction and that it would be impossibly to 
secure a permit to establish another gasoline station sity at 
that or any nearer point; that the value of the ground at 
tlie present time is $20.00 per square foot. 

Witness further testified as an example of the increase 
of values in that section that a purchase of a lot by liimj at 
22nd and C Streets, N. W., in 1925, for $3,900.00, was fol¬ 
lowed bv a sale of the same property subsequently for 
$14,000.00. * ” j 

Witness further testified that he purchased 2132 Vir¬ 
ginia Avenue, N. W., in 1925 for $3,500.00; that he reno¬ 
vated the property and installed improvements at a cost j of 
$750.00. (R. 30, 31) 

The witness further testified that Parcels II and III com¬ 
posed of Lots 35 and 805 in Square 83, being improved jby 
premises 2132 Virginia Avenue, N. W., were purchased |bv 
him in 1925 for $3,563.57. The witness testified that t^ic 
costs of the improvements made by him thereon totalled 
$1,000.00, that the property is zoned first commercial and 
had a then present worth of $6,000.00, at the rate of $5.j00 
per square foot, which value he placed upon the properijv. 
The witness testified that before a cloud was put upon tips 
property by the proposed present taking, he had intended 
to erect a store upon the property. (R. 50, 51) 

Two further witnesses were produced by appellants jto 
testify to the value of the gasoline station: 

Michael N. Weller, a real estate operator now associated 
with the Thomas J. Fisher Company, of this city, and for¬ 
merly associated with his father, Joseph I. Weller, in the 

* ' j 

capacity of appraiser and sales office manager, during 
which time a major portion of the sales work of that office 
concerned the purchase and sale of properties for the Stand¬ 
ard Oil Company of New Jersey, and as such witness as¬ 
sisted in the appraisal of sites to be acquired or sold by tlie 
Standard Oil Company of New Jersey; that in this capacity 
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he either passed on or originated for said Company more 
than one hundred gasoline station sites; that in his ap¬ 
praisals he took into consideration the traffic flow at the 
present time and the possibilities of an increase, the possi¬ 
bilities of neighborhood real estate developments and busi¬ 
ness, exclusiveness of the franchise and competition, avail- 
abilitv and visibility of the stations, and the ease with which 
one can get in and get out; that he found that Parcel V 
was extremely suitable for a gasoline station and that as 
such found its greatest use; that if per gallon was paid 
as rental for this site as testified, it would indicate that it 
was a very good site. (R. 32) 

Witness was asked whether or not he, as agent for the 
Standard Oil Company had ever entered into negotiations 
and made an offer of purchase for the site under considera¬ 
tion. Witness testified that he was so authorized and did 
make an offer which was rejected. Counsel for appellants 
than asked witness what was the amount of the offer and 
upon objection being made by counsel for the appellee the 
Court sustained the objection for the reason that an offer 
of sale is not admissible to show the value of property. Ex¬ 
ception was duly noted and constitutes one of the grounds of 
the appeal. (R. 32, 33) 

Witness further testified that in his opinion, taking into 
consideration the obsolescence of the equipment, the 
station is worth $45,000.00 or $12.00 per square foot. Wit¬ 
ness further testified that the property has increased in 
value since 1925. 

On cross examination this witness testified that the pres¬ 
ent return on the station was not more than $185.00 per 
month because it takes some time for a gasoline station to 
become established and no company would enter into a 
long lease and make extensive improvements when they 
knew that the Government would take over the property and 
oust them. (R. 33, 34.) 

Mr. Milton E. Groome, called on behalf of appellants 
testified that he was a real estate dealer and operator in 
gasoline stations since 1929. Witness was asked whether or 


not in his opinion it was difficult to obtain a license to Op¬ 
erate premises for gasoline purposes. Upon objection jbv 
counsel for the Government an offer of proof was madejto 
show that considerable difficulty and expense was entailed 
in the procuring of a gasoline station license, and that tliis 
manifestly affected the value of the land being taken. Tiie 
Court sustained the objection and an exception was dijly 
noted. This presents a further ground for this appeal. 
(K. 34, 35) 

The witness further testified that he did not take injto 
consideration the improvements or income from Parcel jV 
in arriving at a valuation of $37,500.00 for the reason that 
it was obvious that the station had not been improved aijid 
a favorable lease made upon it because it was to be tak<jm 
over by the Government; that he had sold the site fori a 
gasoline station al 22nd and Virginia Avenue in 1930, only 
one square away, for $34,500.00. That the property con¬ 
sisted of three small brick buildings on approximately 2400 
feet of ground; that the buildings were immediately re- 

/ V_7 %! | 

moved. (Tliis would amount to approximately $14.30 per 
foot) (R. 37). 

Other evidence was adduced by the appellants to shojw 
that the area under consideration, although it had a very 
low value in 1925, had greatly appreciated in value sin(*e 
that time due to the development of the city in that direc- 
tion. (K. 51-52.) 

The appellee offered the testimony of three witnesses to 
show what it contended to be the value of the land being 
taken. 

F. Eliot Middleton testified on behalf of the appellee that 
he was a realtor in the District of Columbia for many years; 
that he had made appraisals of property for many banks 
and life insurance companies and that he had been a wit¬ 
ness for the appellee for many years. That he valued Par¬ 
cels II and III, 2132 Virginia Avenue, at a total value of 
$3,900.00, computed at $3.00 a foot. That as to Parcel V, the 
gasoline station, due to its obsolete condition, the neighbor¬ 
hood competition and the fact that it was not suitable for ja, 
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gasoline station, he valued at $25,400.00, placing a value of 
$6.00 per square foot upon the ground. As to Parcel VIII, 
witness testified that it had a value of $3,000.00, with a land 
value of $2.25 a foot. The witness testified that the land 
values in that area during 1925, were “fictitious” and that 
everything was “crazy at that time.” He said that the 
builders for sites in that area today cannot afford to pay 
anything like they paid in those days. (E. 52-60) 

Algernon S. Gardiner, testifying on behalf of the appellee, 
stated that he was engaged in tlie real estate business in the 
District of Columbia. He placed approximately the same 
value upon Parcels II and ill as had the previous witness. 
He valued the gasoline station at $23,506.00, valuing the 
land at $6.00 per square foot (it is to be noted that this 
valuation is almost $500.00 less than what was paid for the 
property in 1925). For Parcel VIII he gave a value of 
$3,366.00 or $3.00 per square foot. 

On cross examination Mr. Gardiner testified that this 
area has improved in value in the last 15 years; that it is 
very desirable for apartment buildings and neighborhood 
commercial enterprises because of its close proximity to the 
many government buildings. (R. 60-64.) 

E. Catesby Rowzee, being called on behalf of the Gov¬ 
ernment, testified that he had been in the real estate busi¬ 
ness for many years and had been employed as an appraiser 
for many banks, insurance companies and others and had 
been employed as a witness for the appellee for many years. 
Mr. Rowzee valued Parcels II and III at $3,879.45, or $3.00 
per square foot. He valued the gasoline station at $24,- 
000.00 or $6.00 per square foot. The witness testified that 
the property presented an economical site for gasoline sta¬ 
tion purposes and that it possessed extremely good visabil- 
ity. He stated that the improvements were poor and that 
there is much competition in the neighborhood. For Par¬ 
cel VIII, he gave a value of $3,150.00, or $2.50 per square 
foot. The witness further testified that most of the demand 
for the property in that area fifteen and seventeen years 
ago had been created by rumors of Government acquisi- 
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tion and the idea of building apartment houses. He stated 
that three or four factions of Jewish speculators bough|t in 
the area. Gradually these speculators dropped out and 
after 1933 or 1934 prices resumed “a more sane level”. i(R. 
64-71.) 

It is to be noted that not one of the expert appellee wit¬ 
nesses offered any concrete figures of sales in that area in 
substantiation of their testimony. 

The jury, thus deprived of the aid of information ad to 
the prices paid by the appellee for similar and adjoining 
properties shortly prior to the proceedings, was misled! by 
the facts before it and the certain prestige which inevit¬ 
ably attaches to the testimony of a witness for the govern¬ 
ment, and proceeded to bring in awards as follows, namely: 

Appellants were awarded the total sum of $625.00 for 
Parcel II, containing an area of 193 square feet, or approxi¬ 
mately $3.24 per square foot. (R. 19) 

Appellants were awarded $3,700.00 for Parcel III, 2132 
Virginia Avenue, N. W., containing 792.54 square feet. Al¬ 
lowing $1,000.00 for the improvements as testified, it would 
appear that the jury awarded approximately $3.50 per 
square foot. (R. 19) ! 

Appellants were awarded $32,500.00 for Parcel V, gaso¬ 
line station and accessory buildings. Inasmuch as this par¬ 
cel contained 3750 square feet, it would appear that the 
jury allowed $2,500.00 for the improvements, as testified 
by one of the Government witnesses, and $8.00 per square 
foot for the land. (R. 20) 

Appellants were awarded $3,750.00 for Parcel VII, 21j43 
D Street, X. W. It would appear that approximately $750.60 
was allowed for the improvements (there is testimony to 
support this statement), and as it contained 1122 square 
feet, the jury awarded a little less than $3.00 per square fopt 
for the land. (R. 20) 

The jury thus received the case without the aid of the 
most important evidence available, due to the erroneous ex¬ 
clusion thereof by the Trial Court, and with the more than 


i 
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evident detriment to the rights of the property owners. 
Hence this appeal. 

STATUTES COVERED. 

The relevant parts of the statutes and rules involved in 
this appeal are as follows: 

Title 40, Chapter 7, Section 377, U. S. Code, c. 416, Sec. 17, 
45, Stat. 1419, Title 25, HOf, D. C. Code— 

“PROCEEDINGS AFTER VERDICT. No mo¬ 
tion for a new trial or to set aside or vacate the verdict, 
in whole or in part, or any award contained therein, 
shall be made after the expiration of twenty days, Sun¬ 
days and legal holidays excluded, from the rendition 
thereof; and if no such motion be filed within such 
time, the verdict and the award or awards contained 
therein shall become final and conclusive, and judgment 
shall be entered thereon.” 

Title 40, Chapter 7, Section 378, U. S. Code, c. 416, Sec. 18, 
45 Stat., 1420, Title 25, c. 5, Section HOg, D. C. Code— 

“JUDGMENT. In the event that any verdict or any 
award contained therein shall become final by lapse of 
time or that any motion filed to set aside or vacate the 
same or to grant a new trial in respect thereof shall 
have been denied or overruled, the court shall enter 
judgment against the United States in favor of the par¬ 
ties entitled for the sum or sums awarded as just com¬ 
pensation, respectively, for the lands condemned for 
the use of the United States.” 

Title 40, Chapter 7, Section 3S0, U. S. Code, c. 416, Sec. 20, 
45 Stat., 140, Title 25, c. 5, Section HOi, D. C. Code— 

“APPEAL. Any party aggrieved by any final judg¬ 
ment in a proceeding under this chapter may appeal 
therefrom to the United States Court of Appeals for 
the District of Columbia, and upon such appeal said 
court shall have power to review said judgment and 
affirm, reverse, or modify the same as on appeals in 
other actions at law. * * *” 
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Rule 81(a) (7) of the new rules of Civil Procedure: 

“(7) In proceedings for condemnation of property 
under the power of eminent domain, these rules govern 
appeals but are not otherwise applicable.” 

I 

Rule 46 of the new rules of Civil Procedure: 

“Rule 46. EXCEPTIONS UNNECESSARY. 
Formal exceptions to rulings or orders of the court! are 
unnecessary; but for all purposes for which an excep¬ 
tion has heretofore been necessary it is sufficient that a 
party, at the time the ruling or order of the court is 
made or sought, makes known to the court the action 
which he desires the court to take or his objection to 
the action of the court and his grounds therefor; ^nd, 
if a party has no opportunity to object to a ruling or 
order at the time it is made, the absence of an objection 
does not thereafter prejudice him.” 

I 

Title 40, Chapter 7, Section 374, U. S. Code, c. 416, Sec. j 14, 
45 StuL, 418, Title 25, c. 5, Section 110c, D. C. Code— j 

“* * * Every party, whether petitioner or respon¬ 
dent, may except to any ruling of the court admitting or 
excluding evidence, granting, rejecting, or modifying 
prayers for instruction, or other ruling made in ^he 
cause in like manner as in other civil trials.” 

STATEMENT OF POINTS. 

1. The Court erred in excluding the testimony of the fit¬ 
ness, Edward R. Whitman, as to the amount paid by |lie 
plaintiff, prior to the institution of this condemnation pro¬ 
ceedings, for certain other land to complete its site. 

2. The Court erred in excluding the testimony of the vjit- 
ncss, Michael N. Weller, as to a bona fide offer made for 
the purchase of a parcel under consideration. 

3. The Court erred in excluding the testimony of the wit¬ 
ness, Michael N. Weller, as to the reasonableness of tihe 

7 7 I 

price paid for a parcel under consideration at the time |of 
its purchase in 1925. 

i 

i 

i 

i 
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3(a). The Court erred in excluding the testimony of the 
witness, Milton Groome, as to whether the area of land un¬ 
der consideration had increased in value since 1925. 

4. The Court erred in excluding the testimony of the wit¬ 
ness, Milton E. Groome, as to the expenses and difficulty 
involved in obtaining a permit to operate a gasoline station. 

SUMMARY OF ARGUMENT. 

I. The Court erred in excluding evidence of the price 
paid by the Government for land in this vicinity, and for 
this project, which had been purchased some five months be¬ 
fore the institution of the instant condemnation proceed¬ 
ings. There was no showing of record that this sale made 
to the appellee, at a value more than three to seven times 
the amount stated by the appellee’s witnesses to be the value 
of the condemned land, was made under duress, compul¬ 
sion, or by way of compromise. For aught that appears on 
record, the sale was a bona fide one made in the open mar¬ 
ket, and constitutes an admission by the appellee that the 
land purchased, and therefore similar land in its vicinity, 
bore the value paid for it. This evidence was of greater 
probative force than that respecting other actual sales had 
in the vicinity. 

II. The Court erred in excluding the testimonv of the 
witness, Michael X. Weller as to a bona fide offer made to 
purchase a parcel under consideration. The testimony 
shows that the offer was made on behalf of the Standard 
Oil Company of New Jersey, a substantial organization with 
the funds necessary to complete the sale had the offer been 
accepted. The fact that a well organized and substantial 
company would offer a certain price for a piece of land, is 
highly evidentiary of the value of that land. 

III. The testimony of Michael X. Weller that the price 
paid for a parcel under consideration in 1925 was reason¬ 
able, and testimony of Milton Groome that the same parcel 
of land under consideration had increased in value since 
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1925 should have been admitted to show the present vilue 
of the land, particularly in view of the evidence offered by 
witnesses for the appellee that the prices paid for this prop¬ 
erty in 1925 were “fictitious” and the price of that land had 
decreased in value since 1925. 


ARGUMENT. 

I. The Court erred in excluding the testimony of the 'Wit¬ 
ness, Edward R. Whitman, as to the amount paid by |the 
plaintiff, prior to the institution of this condemnation pro¬ 
ceedings, for certain other land to complete its site. 

| 

The most fundamental, vital, and evidentially prejudicial 
error of the Trial Court is to be found in its exclusion of 
the very important evidence offered by the appellants as to 
prices paid by the Government for comparable property to 
that here condemned, at a time just shortly before the; in¬ 
stitution of this proceeding. ! 

. 0 i 

The evidence sought to be introduced showed that ap¬ 
proximately $22.30 per square foot for “inside property”, 
that is, not corner property, had been paid by appellee, jiist 
five months before the institution of these proceedings. The 
property thus purchased was situated, as the plat shows,|on 
New York Avenue, which was not a thoroughfare for traffic 
as was Virginia Avenue, but instead was merely an “inter¬ 
lude”, commencing some four blocks to the East and end¬ 
ing at the Naval Hospital some two blocks to the West. 
The property was zoned first commercial, the same as the 
property under condemnation. On the other hand, as the 
testimony shows, the appellants’ property on Virginia Ave¬ 
nue enjoyed a vastly preferable location and value in tljiat 
it fronted on a boulevard that carried the majority of the 
traffic to and from the Federal Triangle and downtown 
Washington from the Northwestern section of the eitv and 
its environs. In spite of these facts, the witnesses for tjhe 
appellee placed a value of $3.00 a foot on one of the pieces 
fronting on Virginia Avenue (R. 55) and $6.00 a foot on the 
other of the parcels facing Virginia Avenue (R. 56). The 
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figures are so grossly disproportionate that they admit of 
no other explanation than that the appellee’s witnesses must 
have been deeply prejudiced. 

There are obvious reasons why the price at which a prop¬ 
erty owner sold to a condemning authority may not be ad¬ 
missible against another property owner in a condemnation 
suit, for in many such cases the seller has accepted less than 
the fair market value of his property. This is the reason 
usually given for the exclusion of such evidence. For ex¬ 
ample, in 10 R. C. L. 2*20, it is said: 

“neither is evidence of the price paid by a condemnor 
for the other property to be used in the same enterprise 
generally regarded as admissible to prove the value of 
the land condemned, the reason for this rule being that 
the rights of an owner to employ his property in such 
manner as best to conserve or promote his interests are 
not to be measured by the generosity, necessity, or es¬ 
timated advantage which may have induced others to 
part with the title to their real estate, or to relinquish 
claims for damages by reason of injuries thereto; but 
there is some difference of judicial view on this point.” 

Such reasons, of course, have no application where the 
purpose of the evidence is to show that the property sought 
to be condemned is at least worth what the condemning 
party voluntarily paid for similar property. 

In the present case, however, we are dealing with pur¬ 
chases made by governmental officers, and in such a case, 
these officers had no right to pay more than the fair market 
value of the property which they were purchasing, because, 
if they could not secure it for its fair market value or less, 
it was their duty to exercise their power to condemn. 

Our contention is that, since the governmental authorities 
are presumed to have properly executed their duty in mak¬ 
ing the purchases which were sought to be introduced in 
evidence, those purchases constituted a very clear and def¬ 
inite admission by these authorities that the property which 
they purchased had a fair market value at least as great as 
the amount which they paid for it. As the property pur- 
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cliased by the appellee was near enough in point of location, 
time of purchase and character to be comparable to tlipt in¬ 
volved in this condemnation (and the Court exprcssljy re¬ 
fused to exclude it on the ground of dissimilarity), jliere 
can be no question as to the logical relevancy of the excluded 
evidence. j 

For the appellee to contend that such evidence should not 
be admitted because, in view of its superior or dominant 
position as the condemning power, the transaction dic| not 
partake of the character of an ordinary purchase, is tp as¬ 
sert that which it is estopped to state. Either the appellee 
performed its duties properly when it made these purchases, 
and if so the property has a fair market value either cj]ual 
to or greater than the price paid, or else it violate^ its 
duty to condemn and wasted the taxpayers’ money by pav¬ 
ing more than it should have paid. One horn or the other 
of this dilemma must be true, and, we submit that we and 
the Court and the jury are entitled to assume that thej of¬ 
ficials of the Government did their duty and that the pj*ice 
paid was not in excess of the fair market value. j 

Nor are we without direct authority for the introduction 
of this evidence. The court in striking this evidence, dejlib- 
erately disregarded the rule in such cases as laid down; by 
this Court in the case of Washington Home for Incurables 
v. Ilazcn , supra. A reading of the record and decision m$de 
in that case discloses that the very point raised here was 
disposed of in favor of the position contended for by appel¬ 
lants. For this reason extensive quotations are made herein 
from that decision. In its opinion this Court said: l 

“It will be observed that there is a wide variation 
between the valuation fixed by the witnesses for tjhe 
District, and that fixed by the witnesses for the defen¬ 
dants. ...” 

* # * # # 

“The proper rule and exception is clearly stated fcv 
Chief Justice Holmes in O’Malley v. Commonwealth, 
182 Mass. 196, 198, 65 N. E. 30, 31, where the state whs 
changing the grade and altering the street, and tl|e 
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question involved damages to improved property. Evi¬ 
dence was given of a sale of vacant land to the Metro¬ 
politan Water Board. The court, upholding the ad¬ 
mission of this evidence, said: ‘An exception was taken 
to the admission of a sale to the Metropolitan Water 
Board. If the judge had been of opinion that, as was 
found in Cobb v. City of Boston, 112 Mass. 181,183, the 
evidence related rather to a settlement of damages 
occasioned bv a taking than a sale, and had excluded 
the evidence on that ground, very likely we could not 
have said that he was wrong. Sawyer v. City of Boston, 
144 Mass. 470, 471, 11 X. E. 711. But the exceptions 
show none of the circumstances—nothing beyond the 
bare fact of a sale. We cannot say merely because of 
the name of the purchaser that the sale was not a fair 
transaction in the market rather than a compulsory 
settlement. The board has power to purchase as well 
as to condemn land.’ ” 

# # # * # 

“An examination of the record in this case discloses 
nothing that would indicate the existence of any of 
these prohibitive conditions, either in the purchase of 
the school site or of the Bureau of Standards site, 
which would prevent the admission of this evidence on 
behalf of the appellants.” 

# # # # * 

“Since the evidence relied upon by the commissioners 
in this case is little more than one-third of the valuation 
fixed in this communication, and the character of the 
property identical or very nearly so, the commissioners 
would be foreclosed from objecting to the evidence on 
the ground of compulsion, or fear of condemnation pro¬ 
ceedings. In other words, had the evidence adduced 
bv the commissioners shown a valuation in excess of 
the price paid for the school property, and the commis¬ 
sioners had insisted upon the evidence of the value 
fixed in the purchase of the school site as competent evi¬ 
dence of the value of the property to be condemned, an 
objection might have been interposed by the defendants 
on the ground that the language used by the engineer 
commissioner to the effect that, if his offer were ac¬ 
cepted, that delay and expense of condemnation pro¬ 
ceedings would be avoided, would justify the inference 
that the vendors were induced bv the statements of the 

w 
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city engineer to accept less than the actual market 
value of the property. These statements, made ii|i the 
interest of the District, for the purpose of inducing an 
acceptance of its offer for the school site, would doubt¬ 
less render this evidence, if offered by the District, in¬ 
competent. But the rule has a different application 
where the evidence, as in this case, is offered by the 
party to whom the inducements were made, and against 
the party making them.” j 

i 

# # # # * 

i 

“In view of these communications, which show jthat 
the price paid was little, if any, in excess of the! as¬ 
sessed valuation, which is generally below the market 
value, it would seem that the commissioners ini the 
present case are not in position to object to the testi¬ 
mony excluded in this case; either on the ground that 
they purchased the property for the school site under 
compulsion, or that it was done under circumstances 
indicating other than a purchase at a valuation fijxed 
by the officers of the District.” 

i 

As is shown in the decision itself and in the briefs filed 
therein, this Court had most of the authorities upon [the 
point before it, every point raised in the appeal of this qujes- 
tion was ably presented, and therefore appellants respect¬ 
fully contend that the instant position of the Court should 
be guided thereby. 

Since the time of the above decision many courts have 

# " 

followed the rule therein stated. Appellants deem it sur¬ 
plusage to cite and quote all of the many authorities Iso 
holding. However, the following cases would seem con¬ 
trolling likewise: 

The case of Albert Hanson Lumber Company v. United 
States, 291 U. S. 581, 67 L. ed. 809, is of particular interest 
for the reason that counsel who argued the cause therein 
for the United States (the prevailing party) was the trijal 
justice in the present proceeding. 

The facts of that case disclose that in the course of con¬ 
demnation proceedings for the acquisition of a canal, the 
United States sought to introduce evidence of resolutions 


i 

i 

i 
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made by the board of the corporation owning the canal, 
which resolutions authorized the conveyance of the canal to 
the United States for $65,000.00, thereby accepting an offer 
previously made. The resolutions were made at a time 
prior to the institution of the condemnation proceedings. 
The exception taken to the allowance of this evidence was 
one of the questions of the appeal. On this point the Court 
said: 


“At the time of the adoption of the resolutions, con¬ 
demnation proceedings had not been commenced; they 
were voluntarily adopted; the specified price was fixed 
with perfect freedom; they show a completed agree¬ 
ment of purchase and sale; and there is no reason why 
they should not be considered as the owner's admission 
of the then value of the property. The company had 
opportunity to and did introduce evidence in explana¬ 
tion of the circumstances attending the adoption and 
the fixing of the price therein. The court did not err 
in receiving the evidence on the question of fact sub¬ 
mitted to the jury. Citing cases.” 

It is important to note that the majority of the cases cited 
in support of that portion of the decision establish the 
proposition contended for herein, though the facts are the 
direct converse of the instant case. Nevertheless, the prin¬ 
ciples of an admission of land value, by a sale price are 
found therein, as here, and are admissible and binding upon 
the party to the litigant so making the admission. 

The case of United States v. Meyer, 113 F. 2d 387, 397, de¬ 
cided June 12,1940, is another case directly in point. More¬ 
over, it clarifies the rule sought for by holding that in such 
proceedings it is not necessary for the offering party to 
prove more than that there was a certain price paid for 
described property, without the necessity of proving that 
the sale was voluntary and free from compulsion. Upon 
admission of evidence of such a sale, it is up to the oppos¬ 
ing party to “introduce evidence in explanation of the cir¬ 
cumstances attending the adoption and fixing of the price 
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therein”, as was stated by the Supreme Court of the United 
States, supra. j 

In reaching this conclusion, the Court said: j 

“Defendants insist that it was not shown that the 
seller was acting free of financial duress. The rejcord 
indicates that the sale, evidence of which was received, 
was voluntary. If it was not, the defendants had ade¬ 
quate opportunity to show the contrary. The weiglkt to 
be given the evidence was for the jury and defendants 
had a right to offer any evidence obtainable in that re¬ 
spect, and the burden was upon them to do so.” Citing 
cases. | 

i 

The case of Laing v. United N. J. R. R. <2 Co 54 Xj. J. 
Law, 57G (1892), was a condemnation proceeding by a rail¬ 
road and canal company. While, in that case, the Cojurt 
held evidence as to the prices paid by the company to other 
owners for land and damages inadmissible because they 
were not comparable, it nevertheless further said: 

“Generally in this and other states * '* * evidence!of 
sales of land in the neighborhood is competent on jan 
inquiry as to the value of land, and if the purchases \or 
sales were made hg the party against whom the evi¬ 
dence was offered it might stand as an admission: Wy¬ 
man v. Lexington etc*. E. K. Co., 13 Met. 316 * * *■”. 
(Italics supplied) ! 

After stating the admissibility of evidence similar to that, 
under consideration herein, the Court, in B. & 0. Railrodd 
Company v. BonaficWs Heirs , 79 W. Va. 287, 295, 90 S’. $. 
868, said: j 

“The applicant was not bound to pay any more feir 
Shay’s lot than it was worth. If it thought he was de¬ 
manding too much, the same means of obtaining it, at a 
fair and just valuation, are available which it has eni- 
ployed to obtain defendant’s land. It was under no 
compulsion to pay him, an an reasonable price , and therf 
is no evidence that it was paid as a compromise. Tlfierev 
fore, the price which it did pay is in the nature of an 
admission of the value of the same kind of property in 
that vicinity.” (Italics supplied) I 

i 

i 

i 

■ 

i 

i 

i 

i 
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That the voluntary nature of such a sale need not be 
shown as a condition for the introduction of such evidence 
has been likewise decided in the following cases: 

Wyman v. Lexington & W. C. R. Co., 13 Met. (Mass.) 
316; 

Shattuck v. Stoneham Branch R. Co., 6 Allen (Mass.) 
115; 

Eames v. Southern New Hampshire Hydro-Elec. Co., 
85 N. H. 379, 159 A, 128, 131; 

Shaw v. MoncmgaJiela Ry. Co., 110 W. Va. 155, 157 
S. E. 170. 

From a consideration of the foregoing cases, it will be 
seen that some of them go considerably further than is 
necessary to support our contention in the present case. 
That the exclusion of the evidence in question was grave 
error and most prejudicial clearly appears from the state¬ 
ment of facts herein and the portions of the record there 
referred to. 

II. 

The Court erred in excluding the testimony of the wit¬ 
ness. Michael N. Weller, as to a bona fide offer made for the 
purchase of a parcel under consideration. 

Certainly there can be no better evidence of the value 
of a parcel of land than that supplied by an offer made for 
the purchase of that property by a party in good faith and 
having the substance to complete the transaction when 
called upon. This Court can take judicial notice of the 
well-known fact that the Standard Oil Company of New 
Jersey would have sufficient resources to consummate the 
purchase of this site. That it had fully investigated the 
value of the land sought to be purchased by it was testified 
to by an expert in these matters who was then in its employ. 
Moreover, just as its probative value would entitle it to 
the greatest consideration, so its exclusion from the con¬ 
sideration of the jury was manifest and harmful error in 
that it precluded the jury from taking into account a value 
offered by a third party who had no interest in the proceed- 
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mgs and whose motives, it can be assumed, w’ere not altru¬ 
istic in the making of such an offer. 

Authority for the introduction of such evidence is fojund 
in many decisions, prime among them being the case of 
Hanson Lumber Co. v. United States, supra. Therein, it 
will be remembered, Mr. Justice Butler, held that an offer 
of sale by the owner of property sought in purchase, was 
competent evidence in subsequent proceedings to condemn 
the same land. The case referred to is stronger authority 
and goes further than is necessary for the disposition of the 
question herein. In that case the offer introduced ilito 
evidence was made by the owner; that his appraisal of his 
property would not be too conservative is human nature and 
common knowledge. So much the more then should an offer 
to purchase by a calculating, cold corporation be consid¬ 
ered. 

While this Court has never decided the point, authority 
is abundant and well-reasoned in support of this contention: 

While considering this question, the Court, in the case of 
Kankakee Park District v. Heidenreich, .159 N. E., 289, 328 

Ill. 198, said: j 

| 

“This Court has, however, adopted the rule admitting 
in condemnation cases evidence of voluntary sales <j>f 
similar lands in the vicinity made at or about the tinfe 
of the taking (Citing cases), and recent bona fide offers 
for the property involved made by persons able 
buy (Citing cases). Since value is a money estimatje 
of a marketable article possessing certain definable 
qualities, the value of other marketable articles pos¬ 
sessing substantially similar qualities and the value 
placed on the article in question by buyers ready, able j, 
and willing to buy and familiar with values, are strongly 
evidential, and, are so treated in commercial life. Evi¬ 
dence of what has been paid for similar property in th(js 
vicinity at sales made in an open market, at or about 
the time of the taking of the land involved, and ivhai 
has actually been offered for the property involved hy { 
one of good judgment and able to buy, is as valuable to\ 
the jury in deter mining the actual market value of the \ 
land involved as the opinion of witnesses.” Citing 
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Muller v. Southern Pacific Branch Ry. Co., 83 Cal. 
240 23 P 265• 

Faust v. Ilosford, 119 Iowa, 97, 93 N. W. 58; 

Fox v. Baltimore & Ohio Rd. Co., 34 W. Va. 466, 12 
S. E. 757. 

(Italics supplied) 

The Court, in the case of Tharp v. Massengill, 28 P. (2d) 
502, 38 N. M. 58, stated: 

“The testimony of experts as to the fair market value 
of the land was already in the record, and this offer 
was merely cumulative and corroborative of the testi- 
mony introduced bv the experts as to the fair market 
value of the land, and was competent to show that a 
bona tide offer was made for the land equal to at least 
as much as the experts testified the value of the same 
to be. Whether or not testimony which is introduced 
to prove that certain offers to buy property at certain 
times is or is not admissible, depends largely upon and 
under what circumstances such offers are made, and by 
whom such offer was made, and when and for what 
purpose it is offered in evidence. * * * An offer to pay 
a certain amount for property does not necessarily in¬ 
volve an estimate that such offer is the full value of the 
land, while on the other hand, such an offer does, ex¬ 
cept under ordinary circumstances, involve an esti¬ 
mate that the land is worth at least as much as the 
amount offered, and is therefore relevant to show that 
the land is worth not less than such amount.” 

See also: 

Youssoupoff v. Widener, 158 N. E. 64, 246 N. Y. 174; 

Bell v. Tucker, 139 S'. E. 573, 37 Ga. App. 254. 
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III. ! 

| 

The Court erred in excluding the testimony of the witness 
Michael N. Weller, as- to the reasonableness of the price paid 
for a parcel under consideration at the time of its purchase 
in 1925, and that of Milton Groome as to whether a parcel 
of land under consideration had increased in value since 
1925. | 

The exclusion of this evidence from the consideration of 
the jury was highly prejudicial and erroneous, for the reajson 
that it allowed the appellee an unfair position. Witnesses 
on behalf of the appellee were permitted to develop at great 
length the supposed fact that the property in this a;rea 
had decreased greatly in value since 1925, the time at winch 
the parcels under consideration had been purchased by the 
appellants. Mr. Middleton, on behalf of the appellee, testi¬ 
fied that “Everything was crazy at that time” (R. 60) and 
that “in buying sites for apartment houses today the build¬ 
ers cannot afford to pay anything like they paid in those 
days.” (R. 60.) Mr. Rowzee, likewise, did his best to dis¬ 
parage the prices paid in that area, made it appear that the 
time was a “speculative era” and that with the 1929 crajsh 
values vanished. (R. 70, 71.) 

Inasmuch as the very vital question as to whether or riot 
the value of that land had increased since the date of its 

i 

purchase was in issue, and appellee produced damaging evi¬ 
dence that the values had dropped in the passage of t)ie 
years, it was very much in point to introduce evidence shojv- 
ing that there had been an increase of value in the neighbor¬ 
hood. Its materiality is highlighted by the rejected tes^i- 
mony as to what the appellee paid for similar land imme¬ 
diately prior to the instant proceedings, for it is to be re¬ 
membered that the property which the appellee purchased 
in 1939 at a price of $33,000.00, sold to a private purchaser 
in 1925, the very year in question, for $12,500.00. (R. 5l|) 
Thus we find the appellee in this position: by its witnesses 
it claimed that the property in the area, and therefore the 

i 

i 

I 

i 

i 

i 

! 

i 
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property in question, had decreased from its “fictitious” 
value in 1925; on the other hand, it admitted that values in 
that area had increased when it paid $33,000.00 in 1939 for 
ground that sold in 1925 for $12,500.00. 

To permit, therefore, the appellee to introduce evidence 
which had been denied appellant is not to administer “equal 
justice under law” and was reversible error. 

CONCLUSION. 

For the many and cogent reasons herein assigned, to¬ 
gether with the authorities given in support thereof, it is 
respectfully contended that the trial court erred in its dis¬ 
position of the questions presented, and in so doing pre¬ 
cluded the appellants from presenting to the jury vital evi¬ 
dence of value which would have aided it immeasurablv in 
its attempt to give a fair and correct verdict. 

William T. Hannan, 

637 Woodward Bldg., 

733-15th Street, N. W., 
Washington, D. C. 
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APPENDIX. 

In its order of June 15, 1940, granting appellants ap ex¬ 
tension of time for the filing of the record on appeal and 
denying the motion to dismiss the appeal, the Court invited 
argument on the effect of new rules 81 (a) (7), 46 and ;}2 on 
the previous law governing appeals in eminent dofiiain 
cases established in Walker v. Ilazen, 67 App. D. C., 188, 90 
F. 2d, 502 (R. 25, 26). This query is answered first by the 
fact that Walker v. Ilazen is inapplicable to this case for the 
reason that the statute under construction therein had to 
do with condemnation of land for the District of Columbia 
under the authority and procedure set out in Title 25, Sec¬ 
tions 41 to 99 of the D. C. Code. As was pointed out in 
Walker v. Ilazen , the requirements of presenting objections 
or exceptions within twenty days is made mandatory! by 
Title 25, Section 46. On the other hand the instant pro¬ 
ceedings for the acquisition of land for the use of ithe 
United States, are governed by entirely different statutory 
provisions, namely, Title 25, Sections 100 to llO.o of the 
D. C. Code. j 

The verdict of the jury was filed March 28, 1940. Judg¬ 
ment upon the verdict was entered and filed on April 26, 
1940. (R. 21, 22) Notice of appeal was filed by appellants 
on the same day, in full compliance with Title 25, Section 
HOi of the D. C. Code, and thereafter the appeal was per¬ 
fected. 

Section 11 Of of Title 25 (March 1, 1929, 45 Stat. 1419| c 
416, sec. 17) has to do with proceedings after the verdict in 
this type of case. Its language is plain and its meaning 
clear. It reads as follows: 

i 

“ Proceedings after verdict.—No motion for a nejw 
trial or to set aside or vacate the verdict, in whole or 
in part, or any award contained therein, shall be made 
after the expiration of twenty days, Sundays and holi¬ 
days excluded, from the rendition thereof; and if nio 
such motion be filed within such time, the verdict and 
award or awards contained therein shall become finql 
and conclusive, and judgment shall be entered 
on.” 
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Section llOg of Title 25 (March 1, 1929, 45 Stat. 1420, c 
416, sec. 18) provides with violation to judgments as fol¬ 
lows : 

“Judgment.- —In the event that anv verdict or anv 
award contained therein shall become linai by lapse of 
time or that any motion filed to set aside or vacate the 
same or to grant a new trial in respect thereof shall 
have been denied or overruled, the Court shall enter 
judgment against the United States * * 

From a reading of the above it is seen that any verdict 
may become final either by lapse of time or by the overrul¬ 
ing of a motion for new trial. That a motion for new trial 
was not filed did not affect the finality of the judgment— 
and until it became a final judgment no appeal would lie 
from it. Moreover, Title 25, Section llOi of the D. C. Code 
(Title 40, Section 380 of the U. S. Code, 45 Stat. 1420, c 416, 
sec. 20) expressly provides for an appeal from a final judg¬ 
ment in this cause, having no reference whatsoever to 
whether or not there had been a motion for new trial. 

“Appeal,. —Any party aggrieved by any final judg¬ 
ment in a proceeding under sections 110 to llO.o of this 
title may appeal therefrom to the Court of Appeals of 
the District of Columbia, and upon such appeal said 
Court shall have power to review said judgment and 
affirm, reverse, or modify the same as on appeals in 
other actions at law. * * *” 

Tt mav be readilv seen, therefore, that bv reason of the 
applicable statutory provisions it was not necessary to file 
a motion for a new trial in order to preserve on appeal 
points raised during the trial of the case, and that the no¬ 
tice of appeal having been filed in seasonable time after 
final judgment (and it could be only after a final judgment) 
the appeal was properly prosecuted. 

The second answer to the query is that new rules 81 (a) 
(7), 46 and 52 are directly applicable to this case, particu¬ 
larly when considered in the light of the provisions of Title 
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25, section 110c, relating to the trial of such causes, which 
reads in part as follows: i 

“ * # * Every party, whether petitioner or respon¬ 
dent, may except to any ruling of the court admitting 
or excluding evidence, granting, rejecting or modifying 
prayers for instruction, or other rulings made in (the 
cause in like wanner as in other civil trials.” (Italics 
supplied) j 

i 

This last sentence ties in directly with the provisions! of 
Rule 46 of the new rules in the preservation of exceptions, 
which of course are made only in the event of and relative 
to an appeal, which in turn is governed by Rule 81 (a) (jl) 
making the new rules applicable to appeals in eminent do¬ 
main cases. While Rule 46 might be said to govern inj a 
measure the conduct of a trial and not the appeal thereof, 
its obvious intention is to preserve objections and excep¬ 
tions and thereby directly affects the appeal, for without 
the proper preservation of exceptions, there could be \io 
appeal. In other words, the appeal is directly affected by 
and must rise or fall with the exceptions sought to be pre¬ 
served by this rule. j 

i 

l 

i 

1 
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i 
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In the United States Court of Appeals for the 
District of Columbia I 


No. 7771 | 

I 

Patrick F. Hannan and Lillian Hannan, on Their 6wn 
Behalf and as Assignees of Any and All RightIs of 
Konsum, Incorporated, appellants 

v. | 

United States of America, appellee I 


ON APPEAL FROM TEE DISTRICT COURT OF THE UNITED STATES 
FOR TEE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


opinion below 

The district court did not write an opinion, 
judgment appears at R. 21-23. 

JURISDICTION 


The fjnal 

j 

j 


This is an appeal by defendants (R. 24) from a judgment 
entered April 26, 1940 (R. 21-23). The notice of appeal was 
filed on the day the judgment was entered (R. 24). 

The jurisdiction of the district court was invoked bjj a 
petition for condemnation filed under instructions of the 
Attorney General at the request of the Secretary of the 
Treasury, under the Act of March 1, 1929, c. 416, sec. 1, |45 
Stat, 1415, 40 U. S. C. c. 7, sec. 361 (D. C. Code (1929), title 
25, sec. 100). Defendants invoke the jurisdiction of this Court 
under section 20 of the same Act, 40 U. S. C. c. 7, sec. 380 
(D. C. Code (1929), title 25, sec. 110 i). The United States 

a) ! 


I 


i 
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docs not challenge the jurisdiction of this Court; it contends, 
however, that defendants have waived any error that may 
have occurred below, and therefore that there is nothing here 
for review (infra, pp. 6-8). 

QUESTIONS PRESENTED 

1. Whether the appellants, by failing to move to set aside 
the verdict of the condemnation jury and for a new trial, have 
not waived all objections and exceptions to the verdict under 
the decision of this Court in Walker v. Hazen, 67 App. D. C. 
188, 90 F. 2d 502 (1937). 

2. Whether the district court erred in excluding appellants’ 
evidence of the price paid by the United States just prior to 
this proceeding for other tracts purchased for the same project, 
when appellants failed to show that the price was arrived at 
freely rather than in compromise of impending condemnation 
proceedings. 

3. Whether the distict court erred in excluding evidence of 
an unaccepted offer made to appellant by the Standard Oil 
Company to exchange other land, plus a sum of money, for 
one of the parcels in controversy. 

4. Whether it was reversible error to exclude certain testi¬ 
mony bearing upon the trend of property values since 1925, 
when four of appellants* witnesses testified freely that values 
have increased. 

STATEMENT 

The United States brought this proceeding to condemn 
several tracts of land as part of the site for the War Depart¬ 
ment building (R. 1-S). The Government took possession 
under a declaration of taking filed November 1, 1939 (R. 22). 
Thereafter, the issue of compensation was tried before a jury 
(R. 15, 29-71) which returned its verdict on March 2S, 1940 
(R. 19). 

On April 26. 1940. no motion to set aside the verdict or 
for new trial having been filed, the court entered its judg¬ 
ment ordering the amount awarded to be paid to defendants 
(R. 21-23). On the same day, defendants filed notice of 
appeal (R. 24). On the fortieth day thereafter defendants 
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applied to the district court for an extension of time to file 
their record on appeal under Federal Rules of Civil Pro¬ 
cedure 73 (g). That court denied the extension. Defend¬ 
ants then applied to this Court, and the Court, per curiam, 
entered an order (R. 2o—26) granting the motion, 

without prejudice, however, to a motion to dismiss or 
to argument on appeal with respect to the effect of the 
failure to present exceptions to the court below. The 
court will desire argument on the effect of new |ules 
SI (a) (7), 46 and 52 on the previous law governing 
appeals in eminent domain cases as established in 
Walker v. Hazen, 67 App. D. C. 1S8, 90 F. 2d 502. ; 

The Government contends (infra, pp. 6-S) that, because 
of appellants' failure to comply with the rule established in 
Walker v. Hazen, there is nothing for this Court to revjiew. 
It further contends (infra, pp. 9-16) that there was no error 
in any of the district court’s rulings. j 

The alleged errors of which appellants complain on this 
appeal are in four rulings of the district court excluding evi¬ 
dence offered by appellant as bearing upon the value of j the 
tracts taken. 1 The facts pertinent to each of these rulings 
are stated in the Argument on the respective points. 

i 

STATUTES INVOLVED 

The Act of March 1. 1929, c. 416. 45 Stat. 1415, 40 U. SJ C. 
c. 7 (D. C. Code (1929), title 25) provides: j 

Sec. 16. [D. C. Code title 25. sec. 110e.] The court 
shall have power to set aside or vacate the verdict! of 
the jury, or any award contained therein, and to grint 
a new trial upon the same grounds as in other trials: at 

law and upon the ground that said verdict, or ajny 

— 

I 

1 In their statement of points appellants complained of five rulings] of 
the district court (R. 27). Their contentions as to four <lf these rulings 
are stated in the three subdivisions of their Argument. Their brief con¬ 
tains no argument a« to the other ruling complained of (It. 27. Point] 3, 
relating to exclusion of tin* testimony of Milton E. Groome as to jhe 
expense and difficulty of obtaining a permit to operate a gasoline statiop), 
and that point is taken to have been waived. 
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award contained therein is, in the judgment of the 
court, grossly excessive, or inadequate, or otherwise un¬ 
reasonable or unjust. In case the verdict or any award 
contained therein is set aside or vacated, the court shall 
award a new trial with respect to the lands as to which 
said verdict or such award is set aside or vacated; and 
the court shall fix a date for a new trial and order a 
new panel of prospective jurors to be drawn, certified, 
and summoned as hereinbefore provided; and the cause 
shall be proceeded with as if no such verdict or award 
had been rendered. 

Sec. 17. [D. C. Code title 25. sec. 110f.] No motion 
for a new trial or to set aside or vacate the verdict, in 
whole or in part, or any award contained therein, shall 
be made after the expiration of twenty days, Sundays 
and legal holidays excluded, from the rendition thereof; 
and if no such motion be filed within such time, the 
verdict and the award or awards contained therein shall 
become final and conclusive, and judgment shall be en¬ 
tered thereon. 

Sec. 18. [D. C. Code, title 25, sec. 110g.] In the 
event that any verdict or any award contained therein 
shall become final by lapse of time or that any motion 
filed to set aside or vacate the same or to grant a new 
trial in respect thereof shall have been denied or over¬ 
ruled. the court shall enter judgment against the 
United States in favor of the parties entitled for the 
sum or sums awarded as just compensation, respec¬ 
tively. for the lands condemned for the use of the 
United States. 

SUMMARY OF ARGUMENT 

I. This Court held in Walker v. Hazen, 67 App. D. C. 1SS, 
90 F. 2d 502 (1937), that D. C. Code, title 25. sec. 46. requir¬ 
ing objections and exceptions to a verdict to be filed “is man¬ 
datory and was intended by Congress to require a party in 
a condemnation proceeding to bring his objections and excep¬ 
tions to the attention of the court within twenty days, the 
time limit prescribed, or else be taken to have waived them.” 



o 


The objections and exceptions which section 46 requires in 
proceedings instituted by the District of Columbia are iit the 
nature of a motion for new trial ( Shannon - & Lucks Const. 
Co. v. Reichelderfer, 61 App. D. C. 36, 57 F. 2d 402 (1932)), 
and are the equivalent of the motion for new trial in pro¬ 
ceedings brought by the United States, provision for whidi is 
made in D. C. Code, title 25, secs. llOe-llOf. The appellants 
having failed to move to set aside the verdict or for a inew 
trial under secs. llOe-llOf. “there is nothing here for !this 

^ I 

court to review.’’ Walker v. Hazen, 90 F. 2d at p. 504.1 

The procedure in condemnation cases established in Walker 
v. Hazen is not affected by the Federal Rules of Civil pro¬ 
cedure. Rules 46 and 52, referred to by this Court in its order 
(R. 26) have no application to exceptions to a verdict. 

II. The court excluded the testimony of Edward R. ^Vit- 
man. a Government official, as to the price paid by the Unjited 
States for certain lots purchased for the same project just 
before this condemnation was begun. Under the decision of 
this Court in Washington Home for Incurables v. Hazcn\ 63 
App. D. C. 185, 70 F. 2d 847 (1934), and of almost e\fery 
court that has considered the question (see p. 5. infra), 
evidence of sales made under such circumstances is inadihis- 


sable unless the person offering it also introduces other Evi¬ 
dence from which the court may conclude that the sale ppice 
was based upon fair market value, and not arrived at ! by 
compulsion or in compromise of the impending court 
proceedings. 

III. The court excluded testimony by Michael N. WejUer 
as to an offer he made to the appellant, Patrick Hannan,jon 
behalf of the Standard Oil Company, to pay appellant a sqm 
of money and transfer other property to him in exchange for 
appellants’ parcel V. Under the decisions of most courts 
(infra p. 14) evidence of even a cash offer which does not 
culminate in a sale is rejected as being speculative and involv¬ 
ing too many collateral inquiries. This is an a fortiori cajse. 

IV. Appellants also complain (Br. 22-24) that the court 
unfairly foreclosed them from showing that property values 
had increased since appellant purchased parcel V in 1925. 

423C40—41—2 


i 

i 

i 

i 
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They charge that since the Government offered evidence that 
values have diminished since 1925 they were seriously preju¬ 
diced. Appellants’ argument does not correctly reflect what 
occurred at the trial. The subject of general trend of values 
since 1925 was opened up not by the Government but by the 
appellants, and it was freely pursued by them. 

ARGUMENT 

I 

Appellants having failed to move to set aside the verdict, 
there is no question before this Court for review 

This Court held, in Walker v. Hazen, 67 App. D. C. 188, 
90 F. 2d 502 (1937), 2 that if objections and exceptions to the 
verdict in a condemnation case are not filed within twenty 
days, appellant is taken to have waived them and there is 
nothing before this Court for review. Walker v. Hazen was 
a proceeding to condemn land for the District of Columbia 
under D. C. Code, title 25, secs. 41-50. Section 46 of the 
Code provides: 

The * * * court shall hear and determine any 

objections or exceptions that may be filed to any ap¬ 
praisement of the jury and shall have the power to 
vacate and set any appraisement aside, in whole or in 
part, when satisfied that it is unjust or unreasonable, 
in which event # * the court shall * * * 

appoint a new jury * * * w ho shall proceed as 

in the case of the first jury * * *: And Provided 

Further, That the objections or exceptions to the ap¬ 
praisement shall be filed within twenty days after the 
return of the appraisement to the court: * * *. 

The objections and exceptions are in the nature of a motion 
for new trial. Shannon & Luchs Const. Co. v. Reichelderfer, 
61 App. D. C. 36,57 F. 2d 402 (1932); Mitchell v. Reichelderfer, 
61 App. D. C. 50, 57 F. 2d 416 (1932). The object of filing 
them is to procure a new trial if the verdict is unsupported by 
the evidence, or if it was influenced by errors of law at the trial 

1 Certiorari denied, 302 U. S. 723. 


r* 

/ 


| 

i 

i 
! 

or in the instructions. And, as this Court held in Walker v. 
Hazen (90 F. 2d at p. 504), the requirement that objections 
or exceptions be filed “is mandatory and was intended! by 
Congress to require a party in a condemnation proceeding to 
bring his objections and exceptions to the attention of the court 
within twenty days, the time limit prescribed, or else be talken 
1o have waived them.” If appellant’s objections and excep¬ 
tions are not filed, “there is nothing here for this court to 
review.” j 

Appellants contend (Br. 25) that Walker v. Hazen is jnot 
applicable to proceedings by the United States because! in 
such cases the procedure after verdict is governed by sections 
110e-110f, rather than section 46 of title 25 of the D. C. Cckle. 
However, on comparison with section 46 (quoted supra) it 
plainly appears that sections 1 lOe—1 lOf are in substance identi¬ 
cal, and that the requirement of Walker v. Hazen applies 
equally to them. For condemnations by the United States, 
section llOe provides: 

The court shall have power to set aside or vacate the 
verdict of the jury, or any award contained therein. a!nd 
to grant a new trial upon the same grounds as in otlter 
trials at law and upon the ground that said verdict,!or 
any award contained therein is, in the judgment of the 
court, grossly excessive, or inadequate, or otherwise tin- 
reasonable or unjust. In case the verdict or any aw^rd 
contained therein is set aside or vacated, the court shall 
award a new trial * * *. j 

Section llOf provides: 

No motion for a new trial or to set aside or vacate the 
verdict, in whole or in part, or any award contained 
therein, shall be made after the expiration of twenjty 
days * * * from the rendition thereof; and if no 

such motion be filed within such time, the verdict and 
the award or awards contained therein shall become 
final and conclusive, and judgment shall be entered 
thereon* 


’Italics throughout this brief are supplied. 



8 


While sections 46 and 47 are differently phrased than sec¬ 
tion 110, etc., they are in pari materia and are to be construed 
so as to be uniform in application. 4 Appellants fail to show 
that there is any difference in the procedure after verdict 
under the two statutory systems. As appellants point out 
(Br. 26) section llOi carries an express provision not found 
in the District of Columbia sections—that “Any party ag¬ 
grieved by any final judgment in a proceeding under sections 
100 to llO.o of this title may appeal therefrom to the Court 
of Appeals # * *.*’ But clearly this provision does not 

affect the question, for even without express provision in this 
part of the statutes “Any party aggrieved by any 
final * * * judgment * * * ma y appeal therefrom 
to the said court of appeals * * D. C. Code (1929), 

title 18. sec. 26. The judgment below is a final judgment 
and appealable under section llOi, just as the judgment in 
Walker v. Hazen was final and appealable under title 18, sec. 
26. But, the appellants having waived all errors that may 
have been committed in the trial court, there is no question 
before this Court for review*. 

This conclusion is not changed by the coming into effect, 
since Walker v. Hazen, of the Federal Rules of Civil Pro¬ 
cedure."’ Rule 81 (a) (7) provides that in condemnation pro¬ 
ceedings “these rules govern appeals but are not otherwise 
applicable.” The notes to the rules, prepared under direc¬ 
tion of the Advisory Committee which drafted them, expressly 
state that they supersede none of the provisions of D. C. 
Code (1929), title 25. sec. lOO-llO.o.’ 1 

4 “Where statutes are parts of a general system relating to the same 
class of subjects, and rest upon the same reasons, they should he so con¬ 
strued, if possible, as to be uniform in their applieation and in the results 
which they accomplish.” Sheldon, v. Iloxton <(• Allnt an I\. Co.. 172 Mass, 
iso. 1S2, ."»l X. E. lo7s i 1898) ; Calrert v. Terminal Taneah Co.. 48 App. 
D. C. 11!). 121 (1918). 

5 Rule 40. cited by this Court in its order (It. 20) only provides that 
"Formal exceptions to rulings or orders of the court are unnecessary”; 
it has nothing to do with challenging the verdict. Rule 152. which is also 
referred to in the court’s order, only prescribes the procedure for findings 
by a judge in an action tried without a jury. 

"The note to Rule SI states: “For examples of statutes which under para¬ 
graph (7) will continue to govern procedure in condemnation cases, see 
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II 

I 

The District Court did not err in excluding the testimony of 
Edward R. Witman as to the price paid by the United 
States for other tracts purchased for the War Department 
building site 

j 

Appellants' attack upon the judgment below is based| pri¬ 
marily (Br. 13) upon the court’s ruling excluding the tjesti- 
mony of Edward Witman, Fiscal Manager of the Public 
Buildings Administration of the Federal Works Agency, j Ap¬ 
pellants called Mr. Witman under subpoena to show the price 
paid by the United States for two lots about a block disjtant 
from appellants’ parcels, purchased without condemnation 
for the War Department building site just before the prejsent 
proceeding was begun. Government counsel objected toj the 
evidence on the ground that the sale made to the Urjited 
States was not a sale between a willing purchaser and a will¬ 
ing seller but was in compromise or settlement of condemna¬ 
tion proceedings which would otherwise be instituted i (R. 
38-39). After argument, turning largely upon Washington 
Home for Incurables v. Hazen, 63 App. D. C. 185, 70 F. 2d j 847 
(1934), the evidence was at first admitted in the presencjs of 
the jury. The witness testified that the United States paid 
S33.000.00 for the two lots (R. 44). On return to the court¬ 
room the following morning the trial judge invited further 
argument (R. 44^50), and then concluded that the price paid 
for the lots was not “evidence of the fair market value, lil|e a 
sale made between people who were willing but not cpm- 
pelled’’ (R. 50). On this ground he excluded the evidence. 

It is submitted that there was no error in this ruling. Unjder 
the circumstances of the purchase—made by the United States 
just before this condemnation was instituted—it was largely 

U. S. C. title 40, * * * ch. 7 (Acquisitions of land in District of 

Columbia for use of United States; condemnation)." The chapter cited 
is the same as I>. C. Code (l!)29), title 2.". sees. 100-1 lO.o. j 

At the Washington Institute Judge Donworth, a member of the jAd- 
visory Committee, expressed the view that New Rules 62 (d) and 73 (d) 
for staying judgment pending appeal are inapplicable in an eminent doirjain 
proceeding. Federal Rules of Civil Procedure, Proceedings of Institutes, 
Washington and New York (193S), p. 204. 


I 


I 

i 
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within his discretion to determine whether the purchase price 
was freely arrived at or based upon compromise. Wright v. 
Commonwealth, 2S6 Mass. 371,373,190 N. E. 593 (1934); State 
Highway Commission v. Lally, 147 Atl. 487 (N. J. Sup. Ct. 
1929 ); Forest Preserve Dist. v. Dearlove, 337 Ill. 555, 169 
N. E. 753 (1930); Wigmore, Evidence (2d ed. 1923), sec. 463. 
His ruling was made after full argument and deliberation. 
Contrary to appellants’ statement (Br. 15), it was not made 
in disregard of the rule laid down by this Court in Washington 
Home for Incurables v. Hazen, 63 App. D. C. 185. 70 F. 2d 
847 (1934). The argument (R. 38-50) turned primarily upon 
that case, and under the principles there enunciated the evi¬ 
dence was correctly excluded. 

The Home for Incurables case was a proceeding by the 
District Commissioners to condemn land for streets. The 
evidence on behalf of the commissioners fixed the value of 
the property at IS to 20 cents per foot. Defendants offered 
testimony that at private sale the commissioners had paid 
50 cents per foot for parcels for a school site, immediately 
adjoining and similar to the land sought to be condemned, 
and that one of the defendants had sold a similar tract less 
than a biock distant to the United States at 70 cents per foot 
for the Bureau of Standards. The trial court excluded the 
evidence. This Court reversed. 

In its opinion the Court found “some difference of opinion 
on the part of the courts in the various states*’; but concluded 
that where courts have rejected evidence of price paid for 
lands adjoining those condemned— 

* * * the inadmissibility of the evidence is based 

upon the ground of compulsion, either upon the vendee 
or vendor, or of circumstances tending to establish a 
compromise in the purchase price which w’ould deprive 
it of evidential relevancy in the establishment of fair 
market value. 

An examination of the record in this case discloses 
nothing that w’ould indicate the existence of any of 
these prohibitive conditions * * * which would 
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prevent the admission of this evidence on behalf of 
appellants. 


The court quoted from the record a communication in which a 
district official offered the Home for Incurables 50 cents iper 
foot for the school site land. The official wrote (p. 849): 


In addition to the very fair price which you will! be 
securing for this property, you will avoid any further 
expense of condemnation proceedings, and will have 
the satisfaction of knowing that you are not causing 
additional expense to the taxpayers of the District , by 
requiring them to pay for court proceedings in this 
matter. ! 


It was thus clear that 50 cents was a fair valuation which did 
not reflect expense of any contemplated condemnation pro¬ 
ceedings. Another communication between District officials 
in reference to lands procured from the other defendants 
stated (p. 850): i 

The price at which this property is offered is consid¬ 
erably in excess of the assessed value, but is equal jin 
value to adjoining ground on which the assessment 
has been recently increased to a figure much nearjer 
the price of 500 per foot. I have consulted the assessor 
and other authorities and it is felt that a more favor¬ 
able price would not be secured in the condemnation 
proceedings which have already been instituted againjst 
this property. 

Thus the proof offered in the Home for Incurables case was 
fortified by evidence which excluded all inference that the 
price paid by the governmental authorities was arrived at b(y 
compromise, or to avoid the expense and delay to the con¬ 
demnor of court proceedings. This Court concluded (p. 850): 

In view of these communications, which show that 
the price paid was little, if any, in excess of the as¬ 
sessed valuation, which is generally below the market 
value, it would seem that the commissioners in thje 
present case are not in position to object to the testij- 


i 


i 
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mony excluded in this case; either on the ground that 
they purchased the property for the school site under 
compulsion, or that it was done under circumstances 
indicating other than a purchase at a valuation fixed 
by the officers of the District. 

This Court’s decision is in accord with the rule prevailing 
in almost every other jurisdiction. 7 All courts that- have con¬ 
sidered the question, except Louisiana, New Hampshire, New 
Jersey, and West Virginia, exclude the evidence of sale price 
if condemnation proceedings were imminent. However, they 
admit the evidence if there is separate affirmative evidence 
in the record that the price was based on fair market value 
rather than compromise. See Wright v. Commonwealth, 2S6 
Mass. 371, 374. 190 N. E. 593 (1934); Houston Independent 
School Dist. v. Reader, 3S S. W. 2d 610 (Tex. Civ. App. 1931); 

7 United States v. Bailcit. 115 F. 2d 433 (C. C. A. 5, 1940) ; United States v. 
Reynolds . 115 F. 2d 294 (C. C. A. 5. 1940) : Wise v. United States. 28 F. Supp. 
130.134 ( W. I). K.v. 1941) : United Stairs v. Freeman. 113 Fed. 370 (D. Wash. 
3902) : Leahy v. State. 214 Ala. 107. 108. 1<X5 So. 599 (1925) : Yonts v. Public 
Service Co., 179 Ark. 095. 17 S. W. 2d SSG ( 1929) : City and County of Denver 
v. Lyttle, 303 P. 2d 1 (Colo. Sup. Ct. 19-10) : Peoria (las Liyht Co. v. Peoria 
Terminal R. Co.. 146 Ill. 372. 377-380. 34 X. E. 550 (1893) : Searcy v. S'atc 
Highway Commission. 145 Kan. 709. 67 1*. 2d 534 (1937) ; Chicago, St. Louis 
rf X. O. R. Co. v. Ware. 220 K.v. 77S. 295 S. W. 1000 (1927) : Merchant v. 
Baltimore. 146 Md. 513, 126 Atl. S>4 (1924) ; Wriyht v. Common treat tli. 2 V 6 
Mass. 371. 374. 190 X. E. 593 (1934) : Dantzter v. Mississippi State IUghtray 
Commission. 199 So. 367 (Miss. Sup. Ct. 1941) ; Metropolitan Street R. Co. v. 
Walsh. 197 Mo. 392. 94 S. W. SCO (1906) ; Reeder v. Ilauson. 55 X. D. 331, 213 
X. W. 492 (1927) : State Jliyhiray Commission v. Laity. 147 Atl. 487 (X. J. 
Sup. Ct. 1929) : Xaftzger v. State. 24 Ohio App. 183. 156 X. E. 614 (1927) ; 
Dlircll v. Public Service Co.. 174 Okla. 549. 552. 51 I’. 2d 517 (1935) : Coos Bay 
Logging Co. v. Barclay. 159 Ore. 272. 79 P. 2d 672 (1938) : Howard v. Prori- 
denee. 6 R. I. 514 (1860) ; Coate v. Memphis R. Terminal Co.. 120 Tenn. 525, 
111 S. W. 923 (1908) : Houston Independent School Dist. v. Reader. 38 S. W. 
2d 610 (Tex. Civ. App. 1931) : State ex rcl. Merriam v. Superior Court, 55 
Wash. 64. H>4 Pac. 148 (1909) ; Bliek v. Ozaukee County. ISO Wis. 45.192 X. W. 
3S0 (1923). See Spokane tf P. R. Co. v. Lieualten. 3 Idaho 3.81. 29 I*. 854 
(1892) ; Cleveland. C. C. and St. L. R. Co. v. Smith. 177 Ind. 524. 97 X. E. 164 
(1912) : Weber County v. Ritchie. 96 P. 2d 744 (Utah Sup. Ct. 1939). 

In addition to the jurisdictions cited, the courts of ten or a dozen other 
states do not allow evidence of the sale price paid for similar property under 
any circumstances. See annotation, 118 A. L. R. 905-914 (1939). 
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Seaboard Air Line v. Chamblin, 108 Va. 42, 60 S. E. 727 
(1908). | 

The Supreme Court’s decision in Albert Hanson Lumber 
Co. v. United States, 261 U. S. 581, 589 (1923), cited by Ap¬ 
pellant (Br. 17) has no bearing upon the present case, j It 
involved an admission of value by the owner of the very prop¬ 
erty being condemned—not the price paid by the condemijior 
for other property. In addition, the Court noted (p. 5$9) 
that “the specified price was fixed with perfect freedpm 
# * * The Company had opportunity to and did intro¬ 

duce evidence in explanation of the circumstances attending 
the adoption and the fixing of the price therein.” It see^ns 
clear that in the ruling here involved Judge Wheat did hot 
rule contrary to the Hanson case, in which he had bejen 
counsel. 

Plainly if appellant means to say (Br. 17) that since fhe 
Home for Incurables case many courts have held that sales! to 
the condemnor must be admitted, his statement is flatly erro¬ 
neous. The decision in United States v. Meyer, 113 F. |2d 
3S7, 397 (C. C. A. 7, 1940), cited by appellant (Br. 18) oply 
involved a sale between private individuals and has nothing;to 
do with the present case. Even the Massachusetts decisions 
appellant cites (Br. 20) no longer represent the law of that 
state since in Wright v. Commonwealth, 286 Mass. 371, 190 
N. E. 593 (1934), the court held that the burden was upon the 
defendant in offering the evidence to show that the sale was hot 
affected by “the known power of the town to seize the property 
if a voluntary transfer of the title was not made.” 

Moreover, contrary to appellants’ contention, the decisions 
above cited (p. 12, note 7) make no distinction where the evi¬ 
dence is offered by the defendant rather than the condemnbr. 
There is no reason for any distinction. Regardless of who 
offers the evidence, the price is presumably based on compro¬ 
mise. And the Government should not be penalized if its 
agents, attempting to secure voluntary sales, overvalue the 
advantage to the Government of settling the issues amicably 
and immediately. 


i 

i 


i 
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III 

The District Court did not err in excluding the testimony of 
Michael N. Weller as to an offer made to appellant by the 
Standard Oil Company to exchange other property for 
Parcel V 

Appellants’ witness, Michael N. Weller, testified that as 
agent for the Standard Oil Company in acquiring filling sta¬ 
tion sites he was authorized to negotiate the purchase of 
parcel V from appellant Hannan, in return for which Stand¬ 
ard Oil would transfer other property to Hannan and also 
pay him a cash consideration/ Weller approached Hannan, 
who rejected the offer. Appellants’ counsel asked Weller 
the amount of the offer. The court sustained the Govern¬ 
ment's objection (R. 33). 

Had the rejected evidence been of a money offer by the 
Standard Oil Company for parcel V, as appellants' brief would 
lead this Court to believe (Br. 20), the rejection of the evi¬ 
dence would be amply supported by authority. Sharp v. 
United States, 191 U. S. 341, 348 (1903); Emerald Oil Co. v. 
Commissioner of Internal Revenue, 72 F. 2d 081. 0S3 (C. C. A. 
10, 1934); Williams v. Commissioner of Internal Revenue, 44 
F. 2d 407, 470 (C. C. A. S. 1930); Searcy v. State Highway 
Comm., 145 Kan. 709. 713, 07 P. 2d 534 (1937); Music v. Big 
Sandy and K. R. Co., 163 Ky. 02S. 174 S. W. 44 (1915); State 
Highway Comm. v. Johnson, 1S6 Miss. 8S9, 191 So. 820 
(1939); In re Proceedings to Acquire Lands, 107 N. J. L. 110, 
150 Atl. 3S7 (1930); Town of Canton v. Harris, 177 N. C. 10, 
97 S. E. 748 (1919); Atkinson v. Chicago & Northwestern R. 
Co., 93 Wis. 362, 67 N. W. 703 (1896); 2 Lewis Eminent 
Domain (3d ed. 1909), sec. 600; 20 Am. Jur., Evidence, sec. 

"The nature of the Standard Oil Company's offer is not wholly apparent 
from the printed record (It. 33) but dearly appears in the testimony set 
forth in the appendix to this brief. The testimony in question was inad¬ 
vertently omitted from the statement of evidence transmitted to this Court. 
Appropriate steps are being taken to supplement the record in this par¬ 
ticular under Federal Rules of Civil Procedure 75 (h). 
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375.° An unconsummated offer to purchase property is merdly 
indirect evidence of the opinion of the person making such 
offer as to the value of the land. It is speculative and un¬ 
reliable as evidence of value, and capable of injecting so many 
collateral inquiries at the trial, both as to the bona fides of the 
offer and the circumstances under which it was made, that 
most courts exclude such offers from evidence altogether, j 
But this is an a fortior case because the evidence hete 
excluded was not of a money offer. What appellants sought 
to do was to prove the value of parcel V by evidence of some¬ 
one’s present opinion as to the value of the other land which, 
together with some money, the Standard Oil Company offered 
to trade for parcel V. The offer to exchange land and money 
for parcel V was virtually worthless as evidence of value, 10 and 
if it had been admitted the trial would have developed into ja 
controversy over the value of land not in suit. Plainly the 
district court's ruling was correct. 

IV | 

The District Court did not err in excluding Weller’s testi¬ 
mony as to the reasonableness of the price defendant paijrt 
for parcel V in 1925, nor the testimony of Milton Groome 
as to increase of land in value since 1925 

j 

Under their third point (Br. 23-24), appellants assert thalb 
the district court unfairly foreclosed them from showing that 
property values had increased since the time appellant Ham* 

nan bought parcel V in 192o. n Since the Government in trot 

— 

"As lias been noted above (p. 13), Albert Hanson Lumber Co. vj. 
United States. 2G1 U. S. 581. cited by appellants (l»r. 21) has nothing to 
do with the present case. In addition, the California decision cited b>| 
appellants has been overruled in that state. City of Santa Ana v. Harlin\ 
9!) Cal. 53S, 34 Pae. 224 (181)3) : Merchants Trust Co. v. llopkins . 103 Cali 
App. 473. 284 Pae. 1<)72, 1074 (11)30). 

10 Cf. Study v. Cutter and Fitch, 54 Md. (574 (1SS0) ; Hay v. Boggs , 7?! 
Wash. 321). 137 Pae. 474 (1914). 

11 Appellants also suggest that the court improperly excluded testimony! 
as to whether the price which they paid in 1925 for parcel V was reason*! 


i 

I 
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duced evidence that the trend in value has been downward 
since 1925, the exclusion of appellants’ evidence is said to 
have been “highly prejudicial and erroneous” (Br. 23). 

Appellants’ argument does not correctly state what oc¬ 
curred at the trial. The subject of general trend of values 
in the neighborhood since 1925 was opened up not by the 
Government but by appellants, and it was freely pursued by 
them. Their witnesses Weller (R. 33) and Milton Groome 
(R. 37) were both allowed to testify that parcel V had in¬ 
creased in value since 1925. and Groome testified further 
“that in that area very nearly all the properties have in¬ 
creased in value” (R. 37). Other of appellants’ witnesses 
testified at length that the value of parcel V and other land 
in the neighborhood had increased in the same period 
(R. 51, 52). 

CONCLUSION 

It is respectfully submitted that no rulings of the district 
court are properly before this Court for review and, moreover, 
that the district court committed no error. Its judgment, 
therefore, should be affirmed. 

Norman M. Littell, 

Assistant Attorney General. 
Charles R. Denny, 

Alexander H. Bell, 

W. Robert Koerner, 

Attorneys, Department of Justice, 

Washington, D. C. 

October 1941. 

able. This ruling occurred as follows: Appellant Patrick Hannan testified 
that he bought parcel V in 1925 for $24,000 (R. 50). Appellants’ counsel 
asked Weller whether he thought “that $24,000 was too much money to 
have paid for these sites” in 1925 (R. 33). The court sustained the Gov¬ 
ernment’s objection. The question was plainly irrelevant. Weller had 
just testified (R. 33) that the present value of parcel V was $45,000. 
His judgment as to whether $24,000 was a fair price for that land in 1925 
could only be speculative, and it was worthless as additional evidence of 
the present fair market value of the tract. 
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APPENDIX 


Supplemental Statement of Evidence i 

i 

i 

Defendants’ witness Michael N. Weller, being duly swoi*n r 
in addition to the testimony set forth at pages 32-34 of the 
printed Transcript of Record in the United States Court of 
Appeals for the District of Columbia, on direct examination 
testified as follows (the testimony being found at pp. (54-(j>8, 
inclusive, of the typewritten transcript in the district court!): 

By Mr. Hannan: ! 

Q. State whether or not you have any personal knowledge 
of that parcel of land facing New York Avenue and Nine¬ 
teenth Street, on the northeast corner, which is behind whjat 
is commonly known as the Washington Auditorium. j 

A. I have. 

Q. Acting as an agent of the Standard Oil Company, d|d 
you have any dealings with that parcel of land? 

A. I did, sir. I was partly responsible for the sale of ijt. 

Q. Was that parcel of land suitable for a gasoline stationj? 

A. It was suitable. j 

Q. At the time when you were acquainted with it as agept 
for the Standard Oil Company, did it have or was a part of 
that land given a permit to sell gasoline from that parcelj? 

A. It was not. j 

Q. As agent for the Standard Oil Company, state whether 
or not you entered into negotiations in application for a 

permit for that property? i 

A. Yes, we did—I did, and also made an appeal for chang^ 
of zoning, to permit it down there. 

Q. At the present time is that parcel used for a gasoline 
station? i 

i 

A. It is. It is occupied by the Gulf Oil Company. 

(17) i 


I 
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Q. State what, in your opinion, that parcel was worth as a 
gasoline filling station. 

Mr. Bell. I object. I do not object to what it sold for, but. 
I object to what he thinks it was worth. 

The Court. The objection is sustained. 

By Mr. Hannan : 

Q. What valuation did you place upon that gasoline station, 
for purposes of sale? 

Mr. Bell. I object. 

The Court. The objection is sustained. You can ask him 
if he has personal knowledge of what it sold for. 

Mr. Bell. I have no objection to what it sold for. 

Mr. Hannan. If your Honor please, I am trying to elicit 
the testimony which I feel is admissible, regarding what valu¬ 
ation this man, in his line of duty as an expert, paid upon that 
site for a gasoline station. 

The Court. I know what you are trying to do, and I hold 
that it is incompetent; and I sustain the objection. 

By Mr. Hannan: 

Q. As agent for the Standard Oil Company, state whether 
or not you ever entered into negotiations with the respondent, 
Hannan, for the purchase of a station and the transfer of that 
property—the purchase of his station under consideration here 
and the transfer of that property, plus a cash consideration. 

A. I was authorized to do that, and approached Mr. Han¬ 
nan. My offer was rejected. 

Q. What was the amount of your offer? 

Mr. Bell. I object. 

The Court. That is this very property, is it not? 

Mr. Bell. Yes; but what he offered for it is not proper—if 
the offer was rejected and the sale was never carried out. 

The Court. Yes. I see. 

The sale was never carried out? 

The Witness. Well, Hannan refused the offer, your Honor. 

The Court. I shall have to sustain that objection. Any 
actual sales are one thing; but where there were negotiations 
for a sale which never was consummated, that is another 
thing. 
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Mr. Hannan. May I have an exception, if your Hohor 
please- 

The Court. Yes. 

Mr. Hannan (continuing), to your excluding Mr. Weller’s 
testimony as to the valuation which he placed upon that 
property? ' 

The Court. Certainly. 

Mr. Hannan (continuing), in its use for a gasol|ne 
station? 

The Court. Certainly. 

Mr. Hannan. And may I have a further exception! to 
your exclusion of the evidence that he would testify regard¬ 
ing an offer of that property, plus a cash consideration, to Ajlr. 
Hannan, for his going station? 

Mr. Bell. You see what that is, your Honor. He wants 
to get this witness to give his opinion of what the otljer 
property is worth, and then add a cash value to that, i to 
make up some fantastic price. 

Mr. Hannan. I beg your pardon, your Honor. I do hot 
think Mr. Bell is justified in using such a word as “fantastic.” 

Mr. Bell. Well, after hearing “eighty thousand dollar?,” 
I don’t know what word I could use other than that. 

The Court. Well, gentlemen, let us try to proceed as rea¬ 
sonably as we can. 

Mr. Hannan. Your Honor, in order to show you how fan¬ 
tastic that is not, we shall show evidence where the govern¬ 
ment bought property right in that section for twenty-tvfo 
dollars a foot. 

Mr. Bell. Just a minute, Counsel; I submit that is dis¬ 
tinctly improper. 

The Court. Of course it is; of course it is. 

Mr. Bell. I do not know that that is so. 

The Court. Have you any further questions of this man? ! 

Mr. Hannan. I do, your Honor, if I may ask them. 

The Court. What do you say? 

Mr. Hannan. Yes. 

The Court. Then let us have some questions asked, anji 
let us conclude the discussion. 

i 

i 

i 


i 


i 
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By Mr. Hannan: 

Q. Mr. Weller, what did that parcel of land behind the 
Washington Auditorium sell for? 

A. Do you mean when the Standard acquired that or when 
the Standard sold it? 

Q. When the Standard sold it? 

A. The Standard Oil Company sold it for the sum of twenty- 
five thousand dollars, which represented a loss over their pur¬ 
chase price. 

Q. It represented a loss over their purchase price? 

A. That is right. 

Q. Why did they sell it? 

A. Because they were unable to obtain a permit for a gaso¬ 
line filling station on that site. 
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